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AGENT. 


§ 158. Fire—Written Authority to—Joint Authority to—Pa- 
rol Evidence—It was claimed that a contract of insurance 
grew out of a conversation at the office of Green between the 
son of the plaintiff, acting for his father, and Howard who was 
a clerk in the office, and in the absence of any other person 
claimed to represent the defendant. The defendant had issued 
@ commission under its corporate seal to Green & Black joint- 
ly, and recited that, reposing special trust and confidence in 
their ability and fidelity, they are by authority of the board 
of directors thereby appointed agent of the Hartford Fire In- 
surance Company, for Lacon, Illinois, and its vicinity, with 
power to fix rates of premium, receive moneys, and to coun- 
tersign, issue and renew policies of insurance, and to give 
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leave (when they should deem it proper) to transfer policies 
in behalf of said company, subject to the office, etc. It con- 
tained no words of survivorship, and was the only authority 
under which they acted. Prior to the conversation Black 
had died, and the company had not recognized Green as 
agent. On trial the court excluded the commission, which 
was offered in evidence by the defendant. Held, that “it is a 
general rule of the common law that when an authority is 
given to two or more persons to do an act, the act is valid 
to bind the principal only when all of them concur in doing 
it, for the authority is construed strictly, and the power is 
understood to be joint, and not several.” 

Story, Agency, 342, and cases cited in note 2. 
Held, also, that one qualification of the general rule as to the 
effect to be given to a written authority creating an agency 
s “that the usages of a particular trade or business, or of a 
particular class of agents, are properly admissible—not indeed 
for the purpose of enlarging the powers of the agents em- 
ployed therein, but for the purpose of interpreting those pow- 
ers which are actually given; for the means ordinarily used 
to execute the authority are included in the power and may 
be resorted to by all agents, and especially commercial agents.” 

Story, Agency, 2 77. 
Held, also, that another qualification applies “‘ when parol evi- 
dence seeks to establish a subsequent enlargement of the origi- 
nal authority, or to give an authority for another object, or when 
the express power is engrafted on an existing agency, affecting it 
only sub modo to a limited extent.” 

Story, Agency, 3 79. 
Held, also, that there is another qualification “ where there was a 
written authority to the agent, but the principal by his declara- 
tions and conduct has authorized the conclusion that he had in 
fact given more extensive powers to the agent than were con- 
ferred by the writing. Then, as to all persons dealing with such 
agent upon the faith of such apparent authority, the principal 
will be bound to the extent of such apparent authority.” Held, 
also, that “ subject to these reasonable qualifications and limita- 
tions, the doctrine is unquestionably true that an express written 
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authority cannot be enlarged by parol evidence, or an authority 
be implied where there exists an express one.” 

Story, Agency, 3 83. 
Held, also, that under the joint commission, without some qualifi- 
cation of it, or some recognition of Green as agent, neither he 
nor, of course, his sub-agent could bind the company, and that 
under the facts, “if the commission had been admitted in evi- 
dence, the plaintiff could establish a right of recovery only by 
the introduction of parol evidence falling within some of the 
recognized qualifications to the general rule as to the effect to be 
given to a written authority as above indicated in this opinion.” 

The Hartford Ins. Co. vs. Wilcox.* 

Rep’d Jour'l p. 700. , Iu. 8. O. 


§ 159. Fmre.—Verbal Contract with—It was claimed that a 
contract of insurance grew out of a conversation at the office of 
the company’s agent, between the son of the plaintiff, who was 
acting for his father, and a clerk in tho office, who, in the absence 
of any other person, claimed to represent the defendant. Held, 
that “it seems to be well settled by the authorities that a verbal 
contract to insure, based upon a sufficient consideration, and made 
by a party having an insurable interest in property, with an agent 
having the requisite authority to bind his principal by such con- 
tract, may be lezal and binding upon the insurance company.” 

Commercial Ins. Co. vs. Union Mutual Ins. Co., 19 How., 318 ; Hamil- 
ton vs. Lycoming Ins. Co., 5 Penn. St., 339 ; City of Davenport vs. Peo- 
ria Ins. Co., 17 Iowa, 276; Bragdon vs. Appleton Ins. Co., 42 Me., 259 ; 
Andrews vs. Essex Ins. Co., 3 Mason, 6; McCullough vs. Eagle Ins. Co., 
1 Pick., 278; Palm vs. Medina Ins. Co., 20 Ohio, 529; Trustees Baptist 
Church vs. Brooklyn Fire Ins. Co., 19 N. Y., 305 ; Audubon vs, The Ex- 
celsior Ins. Co., 27 N. Y., 206. 


The Hartford Ins. Co. vs. Wilcox. 


CAPITAL STOCK. 


§ 160. Fire.—Ilegal Increase of—Avoidance of Assessment— 
Amendment of Charter—Liability of Stockholder.—The action was 





* Decision rendered September 30th, 1872, 
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brought by plaintiff as assignee in bankruptcy to enforce the col- 
lection of an assessment of sixty per cent.on the par value on 
ten shares of capital stock held by the defendant in the company. 
The original charter of the company provided that the capital 
stock should be $1,000,000.00, which might be increased not to 
exceed $5,000,000.00, at the discretion of the stockholders, but 
no mode of procuring the assent of the stockholders to the in- 
crease of stock was prescribed by the charter. The board of di- 
rectors, before the defendant subscribed to his stock, passed a re- 
solution to increase the stock to $5,000,000.00. The stock issued 
to the defendant was in excess of the $1,000,000.00 authorized 
by the original charter, and he was ignorant of the increase of 
the stock or of the amendment of the charter until after the suit 
was brought. After the defendant had subscribed to the stock, a 
report was made at a regular annual meeting of the stockholders, 
including a majority of the original stockholders, showing that 
over three millions of stock had been issued. At this meeting 
the old and new stockholders voted for directors indiscriminately, 
and no objection to the increase of stock was then or ever after- 
ward made. The proceeds of all sales of the stock was treated 
as capital by the directors. Afterward the charter was amended 
so as to authorize the directors to increase the stock, and after 
this, as well as before, they recognized the validity of all stock 
issued. Three dividends were made upon all the stock, and the 
defendant received two of these dividends. Held, that ‘ the ori- 
ginal charter of the company contemplated that any increase 
of the capital stock beyond one million of dollars should be 
assented to by the stockholders as distinguished from the di- 
rectors.” Zeid, also, that “in a meeting of the stockholders 
of the original million of stock, duly convened, a majority 
might determine upon such increase and bind the minority.” 
Held, also, that “from the proofs in the case we find that at 
least four fifths of the original million of stockholders did know 
of and assent as early as January, 1869, to this increase of 
stock, and are of opinion that the requisite assent of the stock- 
holders can be shown by their conduct and acquiescence, and 
need not necessarily be established by any formal vote or 
resolution.” Held, also, that “ the original charter, contemplating 
that stock might be issued to the extent of $5,000,000.00, and 
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that amount never having been quite reached, the amendment 
of the charter was not of such a radical character as to dis- 
charge a non-assenting stockholder from his liability as re- 
spects his unpaid stock.” 

Payson vs. Withers, 5 Chicago Legal News, 445.* 
Held, also, that as defendant’s stock was no part of the origi- 
nal million, but was part of the stock issued in excess of it, 
prior to the date of the amended charter, “this stock would 
not be legal, and no action could be maintained to recover the 
price of it, unless the stock has become legal stock by matters 
subsequently occurring, or unless the defendant under the facts 
proved is estopped to set up this objection.” Held, also, that 
inasmuch as the company for several years, and till its insol- 
vency by the great fire at Chicago, “did business and de- 
clared dividends on the basis of having nearly $5,000,000.00 
stock out, a fact not disguised nor concealed, but proclaimed to 
the world, the defendant, as a holder of a stock certificate, 
which he still retains, and receiving dividends, which he also re- 
tains, will not be permitted, by the principles of law, in order to 
escape a liability imposed for the benefit of creditors, to deny, 
at this late day, that he is a stockholder in the company. Par- 
ticularly ought this to be so in view of the amendment in the 
charter, by the legislature, giving the directors the power to in- 
crease the stock, and their subsequent action, ratifying what they 
had previously done.” 

Payson, assignee, vs. Stoever.t 

Rep’d Jour’] p. 733. U. 8. 0. 0., Dist. Mur. 


§ 161. Fire.— Avoidance of Assessment—Liability of Stock- 
holder—Bankruptcy— Assignee and Assets—The company was ad- 
judged bankrupt, and this action was brought by the plaintiff as 
assignee in bankruptcy to enforce the collection of an assessment 
of sixty per cent. on the par value of ten shares of capital 
stock held by the defendant in the company. Held, that the 
plaintiff, as assignee in bankruptcy, represents, as against the 
stockholders, the rights both of the bankrupt company and its 
creditors, and that all the claims of the creditors must be es- 
- tablished in the Bankrupt Court and its assets collected and dis- 


*2 Ins. Law Jour’), 599. 1 Decision rendered June Term, 1873, 
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tributed under the superintendence of that court. Held, also, 
that “ the assignee can only collect so much of the unpaid stock 
as may be necessary to satisfy debts provable in bankruptcy 
against the company, and the necessary costs and expenses of 
administration ; and it follows that the necessity for the sixty 
per cent. assessment made by or under the direction of the 
Bankruptcy Court, is not collaterally inquired into in every or 
any action brought to enforce payment of such assessment. 
Such questions must be decided in that court. If more is as- 
sessed and collected than is necessary to pay claims against the 
estate, any stockholder may apply to that court for his propor- 
tion of the surplus.” 

Upton vs. Hansbrough, 5 Chicago Legal News, 242. 
Held, also, that whether the company under its charter could 
before bankruptcy have collected from its stockholders the full 
amount of their unpaid stock, or only so much as might be ne- 
cessary to pay “losses” proper, as distinguished from “ liabili- 
ties,” the unpaid stock is clearly liable to creditors for all debts 
and liabilities. 

Ogilvie vs. Knox Ins. Co., 22 How., 380, 387. 

Payson, assignee, vs. Stoever. 


EVIDENCE. 


§ 162. Lire.—Lxperts—Physician.—The physician who exam- 
ined the assured at the time of the application was asked on the 
trial as to the effect the facts assumed would have had upon his 
judgment and action had they been disclosed by the applicant. 
Held, that the questions asked were properly excluded as incom- 
petent. 

Higbie, Ex’r, vs. The Guardian Mutual Life Ins, Co.* 

Rep’d Jour’! p. 761. N. ¥.0. a, 


§ 163. Lire.—Experts—Physician.—Medical witnesses testi- 
fied that the state of health indicated by the report of the com- 
pany’s medical examiner, made at the time of the application, 
and verified by him on the trial, was inconsistent with the func- 
tional derangement of the brain claimed and alleged by the com- 


* Decision rendered May 7th, 1873. 
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pany to have existed at the time the application was made. 
Held, that the testimony of these witnesses was properly admitted, 
and that “ medical men of skill and experience are not necessari- 
ly restricted to their own observation, but may give an opinion 
based upon facts proved by others, or upon hypothetical cases 
when pertinent to the issue, and evidence has been given tending 
to prove the facts assumed.” 
Higbie, Ex’r, vs. The Guardian Mutual Life Ins. Co. 
—§ 162. 


§ 164. Lire.—Experts—Physician—A physician called as an 
expert stated on the trial that he had not sufficient knowledge to 
enable him to form or express a medical opinion as to the cause 
or character of attacks of headache from which the assured had 
suffered. Held, that the court properly excluded evidence of the 
impressions made upon his mind by casual intercourse with the 
assured, and that “ opinions are only admissible in evidence when 
founded on the personal observation of the witness, or facts as 
proved by other witnesses.” 

1 Greenleaf Ev., 3 440. 

Higbie, Ex’r, vs. The Guardian Mutual Life Ins, Co. 


MISREPRESENTATION. 


§ 165. Lire—Fraudulent Representation.— Held, that “ the ma- 
teriality to the risk of a fact concealed or misrepresented, in the 
absence of fraud is one of the elements, and controlling, in deter- 
mining the effect of such concealment or misrepresentation upon 
the contract.” 


Seamen vs. Fonnereau, 2 Strange, 1183; Moses vs. Del. Ins. Co., 1 
Wash., C. C. Rep., 385 ; Ricards vs. Murdock, 10 B. & C., 527 ; Fiske vs. 
N. E. Marine Ins, Co., 15 Pick., 310; Anderson vs. Fitzgeruld, 4 H. of 
Lords Cases, 484 ; Farmers Ins. and L. Co. vs. Snyder, 16 W. R., 481. 
Held, also, that “a fraudulent representation in respect to a fact 
not material to the risk, if in the judgment of the insurer it be 
material in respect to his inducements to undertake the risk, will 
avoid the policy.” 

Valton vs. Nat’l Fund Life Ins. Co., 20 N. Y., 82. 

Higbie, Ex’r, vs. The Guardian Mutual Life Ins, Co, 
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PREMIUM. 


§ 166. Lire.—Partial Payment of—Authority of Sub-agent.— 
The plaintiff in error issued a policy in favor of the defendant 
upon the life of her husband. The application contained a 
clause providing that any neglect to pay the premium when 
due should render the policy null and void, and that “ the poli- 
cy of insurance hereby applied for shall not be binding upon 
the company until the amount of all premium and premiums 
as stated therein, which shall be due or over due, shall be re- 
ceived by said company or by some person authorized to re- 
ceive the same, and during the lifetime of the party herein in- 
sured.” The policy was transmitted by the company to its gen- 
eral agents, and was delivered by them to their sub-agent to 
collect the premium thereon, and then to deliver it to the in- 
sured. The insured stated that he was unable to pay the pre- 
mium, and he thereupon took from him a promissory note against 
a third party, amounting to only a portion of the premium. 
The policy was not delivered to the insured, but was in the 
hands of the general agents at his death. The sub-agent was 
employed by the general agents as a solicitor, and to deliver 
policies and collect premiums. Held, that “a sub-agent em- 
ployed by the agent of an insurance company to solicit ap- 
plications for insurance, collect premiums and deliver policies, 
has certainly, by virtue of such employment, no general autho- 
rity to give credit or receive anything but cash in payment. 
This is too plain to require the citation of authorities.” Held, 
also, that “if a collecting agent for any reason of his own 
pays to his principals the amount of a demand which he has 
not collected, it would be a violent inference from that fact 
that he was authorized to discharge other demands without 
payment.” Held, also, that there was no evidence that the sub- 
agent “had authority to give credit, and if he had, the pay- 
ment of a part of the premium could not by itself raise a 
presumption of an understanding that time should be given 
for the payment of the balance.” 

The Continental Life Ins. Co. vs. Willets.* 

Rep’d Jour’! p. 695. 
* Decision rendered January 11th, 1872, 
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STATE DEPOSIT. 


§ 167. Frire.— Assignment of Unearned Premiums—Insolvency 
of Company—Cancellation of Policies by Agent.—The appellee 
was resident agent in Alabama of the appellant, a corpora- 
tion of Maryland. The company, becoming insolvent, made a 
general assignment and requested its policy-holders in Alabama 
to return their policies to the home office for cancellation, when 
a certificate for the unearned premiums would be given them, 
which they could present to the assignee for settlement when dis- 
tribution to creditors should be made. The appellee being in- 
formed of these proceedings, without any authority from the 
company cancelled in his own office all the policies which had 
been issued through him, and reinsured the holders in other com- 
panies. Some of these holders accepted this reinsurance, and to 
the others, who declined, he paid out of his own funds the amount 
of their unearned premiums. The company, under the require- 
ments of an act of the Alabama legislature, had deposited with 
the treasurer of that State $10,000.00 of State bonds. The act 
required the deposit to ‘‘ secure the holders of policies issued by 
such companies to persons owning property in this State.” The 
appellee filed his bill in behalf of himself and others to subject 
the deposited bonds to the payment of their claims, including ix 
his claim, besides the unearned premiums, an account in his fa- 
vor created in the general course of his agency. Held, that the 
policy-holders had a right to sell their demand and to transfer 
with it any security held for its paymont, and that a contract to 
that effect is not required to be in writing. 

2 Story, Eq. Jur., 3 1,047. 

Held, also, that “their acceptance of the reinsurance in some 
cases and of the money in others, and the expected reimburse- 
ment of the agent out of the claim for unearned premiums, prove 
that inasmuch as the agent could in no event receive more than 
was due to them, and might receive very little, it was not a part 
of their agreement to relinquish whatever lien existed on the de- 
posited bonds, but to transfer it with the debt.” Held, also, 
that the purpose of the act is to pay any demand occurring from 
the policy, the unearned premiums as well as the losses reinsured 
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against, but that the personal account of the agent is not a lien 
on the deposited bonds, as it did not accrue upon a policy heid 
by him or by another whose right he had acquired. Held, also, 
that no general power of the agent to act for the best interests 
of the company can be construed into an authority to cancel the 
policies against the wishes of his principal, and that the insured 
were not bound by his act under any nor on any general princi- 
ple of law, and that the policies cannot be regarded as cancelled 
by him. 

United States Fire and Marine Ins. Co. vs. Tardy.* 

Rep’d Jour'l p. 672. 


UNEARNED PREMIUMS. 


§ 168. Fire.—ZInsolvency of Company.—The appellant, an in- 
surance company, became insolvent and made a general assign- 
ment of all its assets, and notified its policy-holders of the fact. 
Held, that “ executory contracts may be rescinded or abandoned 
by either party when the other becomes unable to comply with 
his part of the obligation,” 

(Robertson vs. Davenport & Patterson, 27 Ala., 574; Drake vs. Gorce, 22 
Ala., 409 ; Phan & Beck vs. Batchelor, 3 Ala., 237,) 
and that “ the policy-holders were not bound to pay premiums 
after the insolvency of the corporation, but were at liberty to put 
an end to the contract,” and that they were entitled to the return 
of the unearned premiums, 

United States Fire and Marine Ins. Co., vs. Tardy. 


WAGER POLICY. 


§ 169. Lire—Assignment of Policy to Creditor.—Lewis, the 
husband of the appellee, being in bad health and indebted to 
Cammack, the appellant, in the sum of $70.00, at his suggestion 
insured his life for $3,000.00, under a seven years’ policy. The 
policy was taken out by him under an agreement with the appel- 
lant that he should pay the premiums for the seven years, and 
that in consideration of the payments and his debt to the appel- 


* Decision rendered June Term, 1873, 
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lant, the appellant should, in case of his death during the life of 
the policy, receive two thirds of the amount of the policy, and 
should pay one third thereof to his wife and heirs. The appel- 
lant paid the premium for the first year, and at the same time 
took from the assured an assignment of the policy and his note, 
which was without consideration, for $3,000.00. The assured 
died before the expiration of the year, and the appellant coilect- 
ed the $3,000.00 from the company and paid the appellee one 
third of that sum, less the amount of the premium. The suit 
was brought by the appellant as administratrix to recover the re- 
mainder of the $3,000.00. Held, that so far as the appellant was 
concerned, the policy was “ a sheer wagering policy.” “ The dis- 
proportion between the real interest of the creditor and the 
amount to be received by him, deprives it of all pretense to be a 
bona fide effort to secure the debt, and the strength of the prop- 
osition is not diminished by the fact that Cammack was only to 
get $2,000.00 out of the $3,000.00, nor is it weakened by the 
fact that the policy was taken out in the name of Lewis and as- 
signed by him to Cammack.” Held, also, that “ Cammack could 
in equity and good conscience only hold the policy as security for 
what Lewis owed him when it was assigned, and such advances 
as he might afterward make on account of it, and that the as- 
signment of the policy to him was only valid to that extent.” 
Held, also, that there was not such evidence on the part of the 
assured of a corrupt transaction as to forbid the court from doing 
justice between his administratrix and the appellant after the 
amount of the insurance had been paid by the company to the 
latter. 
Cammack vs. Lewis.* 
Rep’d Jour’ p. 679. 


WARRANTY. 


§ 170. Lire.—Verbal Representation—Medical Examiner's Re- 
port.— Held, that the report of the medical examiner, based upon 
the answers of the applicant to the questions asked him, consti- 
tuted no part of the application for insurance, and that “ verbal 


* Decision rendered 1878. 
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representations can never be converted into warranties otherwise 
than by being afterward written into the policy.” 
Campbell vs. New England Mutual Life Ins. Co., 98 Mass., 381. 
Higbie, Ex’r, vs. The Guardian Mutual Life Ins. Co. 
—6 162. 


§ 171. Lire.—Representation—Construction.—Held, that “ it is 
sufficient to avoid a policy that any one thing warranted is 
not true, and when the representation is a part of the con- 
tract, its truth, not its materiality, is in question.” 

Anderson vs. Fitzgerald, 4 H. of Lords Cases, 484. 

“ But a mere representation need only be substantially com- 
plied with, and in particulars material to the risk. It consti- 
tutes no part of the contract of insurance.” Held, also, that 
“representations and statements made upon an application for 
insurance must be interpreted according to the fair and ob- 
vious import of the words.” 

Higbie, Ex'r, vs. The Guardian Mutual Life Ins. Co. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


UNITED STATES CIRCUIT COURT, 


DISTRICT OF MINNESOTA. 
JUNE TERM, 1873. 


JOSEPH R. PAYSON, Assionee or THE Repvstic Ins. Co., 
or Cutcaco, It., Plaintiff, 


vs. 
J. ©. STOEVER, Defendant.* 


The company was adjudged bankrupt, and this action was brought by the plain- 
tiff as assignee in bankruptcy, to enforce the collection of au assessment of 
sixty per cent. on the par value of ten shares of capital stock held by the de- 
fendant in the company. 

The original charter of the company provided that the capital stock should be 
$1,000,000.00, which might be increased not to exceed $5,000,000.00, at the 
discretion of the stockholders, but no mode of procuring the assent of the 
stockholders to the increase of stock was ryegen by the charter. The board 
of directors, before the defendant subscribed to his stock, passed a resolution 
to increase the stock to $5,000,000.00. The stock issued to the defendant was 
in excess of the $1,000,000.00 authorized by the original charter, and he was 
ignorant of the increase of the stock, or of the amendment of the charter, un- 
til after the suit was brought. 

Held, that the plaintiff, as assignee in bankruptcy, represents, as against its stock- 
holders, the rights both of the bankrupt company and its creditors, and that 
all the claims of the creditors must be established in the Bankrupt Court, and 
its assets collected and distributed under the superintendence of that court. 

Held, that whether the company, under its charter, could, before bankruptcy, have 
collected from its stockholders the full amount oo unpaid stock, or only 
so much as might be necessary to pay ‘‘ losses” pYoper, as distinguished from 


* Decision rendered June Term, 1873. 
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ee the unpaid stock is clearly liable to creditors for all debts and lia- 
ilities. 


Held, that the assignee can only collect so much of the unpaid stock as may be 
necessury to satisfy debts against the company, with costs and expenses, and 
that the necessity for the sixty per cent. assessment cannot be collaterally in- 
quired into in actions brought to enforce payment of such assessment. Such 
questions must be decided in the Bankruptcy Court, and if more is assessed 
and collected than is necessary, any stockholder may apply to that court for 
his proportion of the surplus. 

Held, that the original charter of the company contemplated that any increase of 
the capital stock beyond one million of dollars, should be assented to by the 
stockholders as distinguished from the directors. ; 

Held, that the defendant’s stock was not legal, and that no action could be main- 
tained to recover the price of it, unless it became legal stock by matters occur- 
ring subsequently to its issue, or unless the defendant under the facts proved 
is estopped to set up this objection. 

Held, that at a meeting of the stockholders of the original million of stock, duly 
convened, a majority might determine upon the increase of capital stock pro- 
vided for in the original charter, and bind the minority. 

After the directors had resolved to increase the capital stock, and the defendant 
had subscribed, at a —— annual meeting of the stockholders, including a 
majority of the original stockholders, a — was made showing that over 
three millions of stock had been issued. At this meeting the old and new 
stockholders voted for directors indiscriminately, and no objection to the in- 
crease of stock was then or ever afterward made. The proceeds of the sales 
of the stock was treated as capital by directors. Afterward the charter was 
amended so as to authorize the direciors to increase the stock, and after this, 
as well as before, they recognized the validity of all stock issued. Three divi- 
dends were made upon all the stock, and the defendant received two of these 
dividends. 

Heid, that the requisite assent of the stockholders to the increase of the stock can 
be shown by their conduct and acquiescence, and need not necessarily be es- 
tablished by any formal vote or resolution. 

Held, that after the company had openly for years done business on nearly $5,000,- 
000.00 of stock, and particularly after the directors under the amended charter 
had ratified the increase, the defendant will not be permitted, by the princi- 
ples of law, in order to escape a liability imposed for the benefit of creditors, 
to deny, at this late day, that he is a stockholder in the company. 

Held, that as the amount of stock contemplated by the original charter had 
never been reached, the amendment of the charter was not of such a radical 
character as to discharge a non-assenting stockholder from his liability as re- 
spects his unpaid stock. 


Frost & Davis, for Assignee. 
Gitman, Lamprey, Horn anp Warver, for Defendant. 


Ditton anp NE son, JJ. 


The questions arising in this cause have been presented by counsel 
with a degree of thoroughness, research and logical force rarely wit- 
nessed, and as an earlygletermination of the cause is desirable, the 
court proceeds to announce its conclusions without waiting to find the 
time to elaborate, at any considerable length, the grounds on which 
the judgment rests. 
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1. The plaintiff, as the assignee in bankruptcy of the Republic In- 
surance Company, represents, as against its stockholders, the rights 
both of the bankrupt company and its creditors. The company be- 
ing in bankruptcy, all the claims of its creditors must be established 
in the Bankruptcy Court, and its assets collected and distributed un- 
der the superintendence of that court. 

Whether under its charter the company, if it had not been thrown 
into bankruptcy, could collect from the stockholders the full amount 
of their unpaid stock, or could only collect so much as might be ne- 
cessary to pay “losses” proper as distinguished from “ liabilities,” it 
is not necessary to determine, for clearly the unpaid stock is liable to 
creditors for all debts and legal liabilities, and the assignee represents 
the creditors as well as the company. However it might have been 
before, creditors cannot, since the supervention of bankruptcy, bring 
bills in equity or other actions in their own names directly against 
the stockholders to enforce their liability with respect to their unpaid 
stock. 

The liability on the part of the stockholders is one which is im- 
posed for the benefit of creditors, and creditors must now secure the 
benefit of it through the assignee. And in respect to the assignee, 
and so far as may be necessary to pay the binding debts and legal lia- 
bilities of the company, the principles sanctioned by the Supreme 
Court of the United States in the case of Ogilvie vs. Knox Insur- 
ance Company, 22 How., 380, 387, apply here. “ Stockholders,” says 
Mr. Justice Grier, in that case, “ who have not paid in the whole 
amount of stock subscribed and owned by them, stand in the relation 
of debtors to the corporation for the several amounts due by each of 
them. * * * The stock subscribed and owned by the several stock- 
holders or partners constitutes the capital or fund publicly pledged to 
all who deal with them.” 

2. The assignee can only collect so much of the unpaid stock as 
may be necessary to satisfy debts provable in bankruptcy against the 
company, and the necessary costs and expenses of administration ; 
and it follows that the necessity for the sixty per cent. assessment 
made by or under the direction of the Bankruptcy Court is not col- 
laterally inquirable into in every or any action brought to enforce 
payment of such assessment. Such questions must be decided in 
that court. If more is assessed and collected than is necessary to 
pay claims against the estate, any stockholder may apply to that 
court for his proportion of the surplus. Upton vs. Hansbrough, 5 
Chicago Legal News, 242. 
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3. It'is our opinion that the original charter of the company con- 
templated that any increase of the capital stock beyond one million 
of dollars should be assented to by the stockholders as distinguished 
from the directors. It being admitted that the shares of stock 
owned by the defendant were no part of the $1,000,000.00 first is- 
sued, but were part of the stock issued by it in excess of the $1,000,- 
000.00, and prior to the amended charter of March 25th, 1869, this 
stock would not be legal, and no action could be maintained to reco- 
ver the price of it unless the stock has become legal stock by matters 
subsequently occurring, or unless the defendant under the facts 
proved is estopped to set up this objection. The legislature author- 
ized a capital of $5,000,000.00, but required the assent of the stock- 
holders to any increase beyond one million. The amount issued at 
no time had reached the $5,000,000.00, 

No mode of procuring the assent of the stockholders to the increase 
of stock is prescribed by the charter. It is conceded that in a meet- 
ing of the stockholders of the original million of stock duly convened, 
a majority might determinate upon such increase and bind the 
minority. On January 9, 1868, the directors resolved upon an in- 
crease of the capital stock to five millions of dollars. On November 
6, 1868, the defendant subscribed for his stock. On the 13th day of 
January, 1869, there was a regular annual meeting of the stock- 
holders, to which a report was made, showing that $3,746,100.00 of 
stock had up to that time been issued, and $3,116,000.00 of stock was 
voted at that meeting for directors. The evidence shows that over 
$800,000.00, or, in round numbers, four fifths of the first million of 
stockholders were present, in person or by proxy, and voted at this 
meeting for directors. No objection then, or ever, was made to the 
increase of stock, and the old stockholders and the new vcted indis- 
criminately, and the proceeds of all sales of stock were treated and 
invested by the directors as capital until the company ceased to do 
business. Two dividends were made in 1869, and one in 1870, upon. 
all the stock in each of those years exceeded four millions of dollars. 

The defendant, in February, 1870, received two of these dividends. 
On the 25th March, 1869, the charter was amended authorizing, inter 
alia, the directors to increase the stock. After this, as well as before, 
the directors repeatedly and always recognized the validity of all the 
stock which had been issued. 

The defendant, it may be admitted, had no personal knowledge of 
any increase of capital stock or of the passage of the amended char- 
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ter until after the suit was brought, although the agent who acted 
for him in his absence in respect to his stock had such knowledge. 

The only ground of defense here is that the stock issued in excess 
of the $1,000,000.00 is void, because the holders of this first million 
of stock did not assent to the increase. 

From the proofs in the case we find that at least four fifths of the . 
original million of stockholders did know of and assent as early as 
January, 1869, to this increase of stock, and are of opinion that the 
requisite assent of the stockholders can be shown by their conduct 
and acquiescence, and need not necessarily be established by any 
formal vote or resolution. 

Inasmuch as during that part of 1868, and all of 1869, 1870 and 
1871, down to the great fire in Chicago, the company did business and 
declared dividends on the basis of having nearly $5,000,000.00 stock 
out, a fact not disguised or concealed, but proclaimed to the world, 
the defendant as a holder of a stock certificate, which he still retains, 
and receiving dividends, which he also retains, will not be permitted 
by the principles of law, in order to escape a liability imposed for the 
benefit of creditors, to deny at this late day that he is a stockholder 
in the company. Particularly ought this to be so in view of the 
amendment in the charter by the legislature giving the directors the 
power to increase the stock and their subsequent action ratifying 
what they had previously done. 

The original charter contemplating that stock might be issued to 
the extent of $5,000,000.00, and that amount never having been quite 
reached, the amendment of the charter was not of such a radical 
character as to discharge a non-assenting stockholder from his liabili- 
ty as respects his unpaid stock. This view has been recently taken 
by the U. S. Circuit Court for Indiana in the case of Payson vs. 
Withers, 5 Chicago Legal News, 445.* With the conclusion of Judge 
Drummond in that case on this point weconcur. Nelson, J., concurs. 
Judgment for the plaintiff. 


* 2 Ins, Law Jour’l, 599, 
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SUPREME COURT OF SOUTH CAROLINA, 


APRIL TERM, 1873. 


ELLA DONNALD er atu, Respondents, 
vs, 


THE PIEDMONT AND ARLINGTON LIFE INS. CO., 
Appellant.* 


The policy provided that premiums should be paid annually on the fifth day of 

rch ; but thirty days of grace were allowed on condition that no premium 

should be received after the day named in the policy unless the insured should 

be in perfect health, and that the risk should continue at the entire option of 

the company. The policy also provided that no payment should be binding on 

the company unless acknowledged by a printed receipt, signed by the presi- 
dent, secretary, or actuary of the company. 

Held, that the conditions annexed to a personal contract, like a policy ofinsurance, 
must be performed according to the terms used and the apparent interest of 
the parties, and are not satisfied by a performance cy pres. Every warranty 
in the policy is a condition precedent, and the assured must aver and prove 
performance of it. : 

Held, that the liability of the company on upon the death of the assured 
during the continuance of the risk. The policy expired on the 5th of March, 
1871, and the risk could be extended beyond that time only at the option of the 
company. The days of grace terminated on the 4th of April. d the as- 
sured died on the third of April, and the amount of premium been tendered on 
that day, the company would not have been bound to accept it. 

Held, that the deceased could not as agent of the company have given a binding 
renewal receipt to a third person under his own hand, and much less could he 
have renewed his own policy by a payment to himself. Ordered that the mo- 
tion for nonsuit, refused by the court below, should prevail. 


The deceased, on or about the 5th day of March, 1869, took from 
the appellant a policy upon his life for the sum of $5,000.00, and paid 
the annual premium of $68.75 thereon for the year ending March 5th, 
1870. By the terms of the policy, thirty days of grace were allowed 
after the day named for the annual payments of the renewal premi- 


* Decision rendered April Term, 1873, 
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ums extending the time of payment to the fourth day of April in each 
year. A notice indorsed upon the policy and made part of the con- 
tract provided that, 

“No premium will be received by the company containing any 
risk, after the day named in the policy for the payment of such 
premium, unless the insured is in perfect health, and the risk con- 
tinued at the entire option of the company; and no payment of: 
premium is binding on the company, unless the same is acknow- 
ledged by a printed receipt signed by the president, or secretary, or 
actuary of the company. Agents are not authorized to bind the 
company by the issue of policies or permits, or give receipts for the 
renewal of premiums ; neither are they authorized to waiver forfeit-, 
ure, or make, alter or discharge contracts.” 

The deceased was agent of the appellant. On the 3rd of April, 
1871, he was taken sick and continued to grow worse until the 7th of 
April, when he died. On the 5th of April he handed his wife several 
packages, saying that they must be sent off by express the next morn- 
ing. Among these was a package directed to the general agent of 
the appellant, bearing date of April 3rd and containing $100.00 to 
pay the renewal premium upon his policy. This package was not 
sent to the general agent until the 10th of April, on which day it was 
received by him. It was proved on trial that the deceased was au- 
thorized to receive renewal premiums on policies of other persons, 
and that it was the habit of the appellant in that community to re- 
ceive premiums after the expiration of the time mentioned in the poli- 
cies, as also of the days of grace. 


Perrin & Corsran, for Appellant, 
Rerp & Brown, for Respondents. 


Mosss, On. J. 


The testimony in the cause presented no issue of fact for the solu- 
tion of which the conclusion of the jury was necessary. 

The facts may be conceded as established by the evidence adduced 
on the part of the respondents, and if they do not constitute a suffi- 
cient cause of action against the appellants, they were entitled to a 
nonsuit. The determination of the case depended upon the con- 
struction of the policy, and of its conditions, which was the contract 
between the parties, and this was for the court, and not for the jury. 

Before entering on what really appears to us the merits of this 
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contention, it may be satisfactory to refer to the proposition submit- 
ted on the argument in behalf of the respondents, which claims the 
existence of the policy at the death of the assured, by reason of the 
alleged payment of the premium in his lifetime. There is a distinc- 
tion between a tender and actual payment itself. The former may 
sometimes so operate as to place the party making it in a position in 
which he may be entitled to the full benefit of some condition, which 
was to avail, if within a certain time he made payment of the stipu- 
lated sum fixed by the agreement, but it cannot amount to full and 
complete satisfaction. Here the point relied on was not that pay- 
ment of the required premium had been made, but that the inten- 
tion of the assured, by enclosing the money in a package, its direc- 
tion to the general agent of the company, and its presentation after 
his death by Herrick and Lake, amounted to a compliance with the 
stipulations, on the performance of which the interest in the policy 
was preserved to the respondents. This raised a question of law. 
The facts from which the legal conclusioh was to be drawn were not 
contested, and presented a proposition purely for the judgment of the 
court. 

To give, however, to the respondents the full benefit of the acts 
throu zh which they contend the policy was saved to them, for the 
purpose of the argument we will consider what would have been the 
effect if the assured had been living, and claimed that his policy was 
still of force by virtue of the transactions which the respondents 
aver, he being dead, secure to them the benefit of the covenant ? 
“The conditions annexed to a personal contract, like a policy of in- 
surance, must be performed according to the terms used, and the ap- 
parent interest of the parties, and are not satisfied by a performance 
cy pres.” 3 Steph. N. P. 2,072. 

Every warranty in the policy is a condition precedent, and the 
assured must aver and prove performance of it. 

It is held that a liberal construction must be given to such an in- 
strument in seeking for the true intention of the parties, but if the 
terms leave no doubt of this, it must be enforced according to their 
plain meaning. The following extracts from the policy show so much 
of its conditions as is necessary for a proper understanding and deci- 
sion of the case: “The company, in consideration of the first annu- 
al payment on the policy, continues the same in force from the fifth 
day of March, 1869, to the fifth day of March, 1870, and in consid- 
eration of the payment of the like sum in every twelve months as 
hereafter stated, and of the annual premium of eighty-six dollars and 
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seventy-live cents to be paid on or before the — day of —— in 
every year, during the continuance of this policy, (or within thirty 
days thereafter within the lifetime of the assured when the pay- 
ments are annual,) do assure the life of David Lewis Donnald,” ete. 
“ And it is also understood and agreed, * * * or in case the said 
party contracting for the assurance shall not pay the said premium 
on or before the several days hereinbefore mentioned for the pay- 
ment thereof, then, and in every such case, the said company shall 
not be liable for the payment of the sum assured, or any part there- 
of, and this policy shall cease and determine.” 

The notice indorsed on the policy, which is made part of the con- 
tract, declares that, “The premium is payable at the commencement 
of this risk in one or more payments as within expressed. If the 
assured desires to alter the mode of payments, application must be 
made to the company in writing for permission, which the company 
will grant at its discretion. The premiums are always due on the 
several days stipulated in the policy, and all risk to the company 
commences at the time of the actual payment of the first premium, 
without regard to the date of the policy (unless otherwise stipulated 
in the policy,) and continues until the day named in the policy for 
the payment of the premium, at 12 o’clock noon, and no longer, ex- 
cept that thirty days grace are allowed as within provided, where 
payments are annual ; but no days of grace on less than annual pre- 
mium.” 

The policy expired on the 5th of March, 1871, and the risk could 
be extended beyond that time only “ at the entire option of the com- 
pany.” The days of grace terminated on the 4th of April following— 
the assured died on the 7th. The appellants well contend, “ That if he 
had died on the 3rd of that month, and the amount of premium had 
been tendered on that day, the company would not have been 
bound to accept it.” The liability of the company depended upon 
the death of the assured during the continuance of the risk. This 
ended on the 5th of March, 1871, and the extension within the time 
fixed as days of grace, was subject entirely to the will of the com- 
pany. 

The principles decided in Simpson et al., ex’ors, vs. The Acciden- 
tal Death Insurance Company, 88 E. C. L., 256, apply to the case here, 
and the facts are analogous. The premium there was payable on the 
22nd Jan., in each year, and by one of the conditions indorsed on 
the policy “the premium was to be paid within 21 days from the day 
on which the same should first accrue or become due—and that pro- 
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vided the same should be from time to time paid within such space 
of 21 days, the policy should not be void, notwithstanding the 
happening before the expiration of such space of 21 days, of the 
event or events upon the happening whereof the amount secured by 
the policy should, according to the terms thereof, become payable.” 
By another condition, it was provided, “That if the premium should 
be unpaid for 21 days next after it should become due, the policy 
should be absolutely void.” And it was further (fourthly) provided 
that in every case in which a new premium should become payable, 
the directors should be at liberty to terminate the risk by refusing 
to accept such premium.” 

S. paid the premiums to the year 1855. On 22nd January, 1856, 
one of the premiums payable as in the policy mentioned became due. 
February Ist, 1856, he died from an accident which happened to him 
on the 27th January preceding. It was held, that there was nothing 
in the conditions to enable his executors to pay the premium after 
his death, and that if they had tendered it within the 21 days, the 
company would not have been bound to accept it. That the policy 
was, by reason of the non-payment of the premium within the terms 
of the policy and conditions, absolutely void, and that the company 
were not estopped from denying the payment. That neither the 
plaintiffs, (ex’ors,) nor the assured (had he been living) would have 
had an absolute right to keep the policy alive by payment or tender 
of the premium within the 21 days, the fourth condition giving the 
directors the option of refusing to continue it or not, at their pleas- 
ure. The principles which governed this decision had been applied 
in Tarleton et al. vs. Slanforth et al. 5 T. R., 695, to a case of insurance 
against loss by fire, and in Want and Gaskoin vs. Blunt et al., 12 East., 
183, to one arising out of a policy of life insurance. The reasoning in 
these cases leave nothing for further elucidation, and is conclusive 
on the points made here in behalf of the respondents. Nor can the 
verdict be sustained upon the presumption that the deceased was a 
recognized agent of the company, authorized to receive payment of 
premiums for others and therefore to be held invested with the same 
right as to himself, the exercise of which continued his policy. In 
the first place, the evidence contradicts the inference that he had 
paid the premium by charging it in his account with the company, 
for he proposed to send it to the general agent, not in satisfaction of 
money with which he was so charged, but “to pay premium,” adding 
“if amount is not sufficient will arrange it when we meet,” and the 
indorsement on the policy (made part of the contract) expressly for- 
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bids agents from giving “ receipts for the renewal of premium,” and 
declares that ‘‘ no payment or premium is binding on the company 
unless the same is acknowledged by a printed receipt signed by the 
president, or secretary, or actuary of the company.” As agent, 
therefore, he could not have given a binding renewal receipt-to a 
third person, under his own hand, much less have renewed his own 
policy by a payment to himself. 

However reluctant, we are obliged to say that we see no cause of 
action on the part of respondents, and the motion for the nonsuit 
refused by the presiding judge must prevail, and it is so accordingly 
ordered. 

Wright A. J., & Willard A. J., concurred. 


SUPREME COURT OF NEVADA, 


OCTOBER TERM, 1871. 


Appeal from District Court, Storey County. 


ADAM GERHAUSER, Respondent, 
vs. 


NORTH BRITISH AND MERCANTILE INS. CO, 
Appellant.* 


Held, that in deciding whether the evidence was sufficient to justify the verdict, the 
court is confined to the particulars specified in the statement, andin case of 
material conflict, must assume the facts were as testified to on behalf of the re- 
spondent. 

The insured took out a policy with the appellant upon a brick building, and after- 
ward found it necessary, on account of the settling of the foundation, to re- 

lace one of the walls with a temporary wooden wall. The agent of the appel- 
oa was-informed of the fact, and an additional amount of premium was paid. 
Afterward, in renewing the insurance, the insured told the agent that he had 
put the building in good repair, but in the same conversation mentioned that a 
portion of another wall had been removed and replaced with wooden studding. 
The policy provided that any misstatement in the description should vitiate the 
policy. 

Held, that there was no such misrepresentation as would vitiate the policy. 

The furniture had been insured by the appellant for several years, and the insur- 
ance had been continued until the present policy at its original value. 


* Decision rendered October, 1871. 





744 Report of Decisions. [ Oct. 


Held, that the fact that the furniture had depreciated in value from ordinary wear 
and tear, so that it was worth less than the amount for which it was insured in 
the last policy, did not vitiate the policy. 

Held, that if the description of the building as a brick building was a warranty, it 
has not been proven untrue. In common parlance this was a ‘brick build- 
ing,” and we must give to the language that meaning which plain and unlet- 
tered men usually attach to it. 

Held, that the appellant is responsible for the omissions of its agent, and cannot 
avoid liability by reason of any discrepancy between the facts as disclosed to 
him by the insured, and his presentation of them in the papers. 


Held, that in order to work a forfeiture, under a provision in the policy of forfeit- 
ure in case of fraud,in the claim made for a loss, or false declaring and affirm- 
ing in support thereof, the false statement must be willfully made with respect 
to a material matter, and with the purpose to deceive the insurer. 


Held, that the rule given by some authorities that where the verdict finds the value 
of the property to be only one third or one half the valuation in the statement 
of loss the verdict should be set aside as itself evidencing fraud, cannot be law. 


Held, that it is not sufficient to show that an improper question was asked a wit- 
ness, unless it also appear that the answer thereto disclosed improper and ille- 
gal testimony, and to the prejudice of the party objecting. 


Held, that the rule that the testimony of a deceased witness, given on a former tri- 
al of the same cause, may be proved as secondary evidence, does not apply to 
the case of a witness absent from the State. 


Held, that it is not the mght of counsel to require the court to repeat and reiterate 
the same proposition. It is sufficient if the whole series of instructions, whem 
read in connection, correctly express the law. 


Held, where an instruction was modified by passing through the words rejected 
one stroke of the pen, that if there was fear that the jury might be misled, the 
attention of the jury should have been called to the fact, anda specific excep- 
tion taken in case of refusal to allow the instruction to be rewritten or the re- 
jected word to be obliterated. 


The appellant issued a policy to the insured upon his house, described as a brick 
building. At the time of the insurance, on account of the settling of the foun- 
dations, a portion of one of the walls had been removed and replaced by a tem- 
porary wooden substitute. One of the conditions of the contract—not a war- 
ranty—was that any misstatement in the description of the property should vi- 
tiate the policy. It was claimed that the court erred in refusing to instruct that 
the change was material, and in leaving it to the jury to find whether the condi- 
tion of the building resulting from the change was material. 

Held, that there was no error in the refusal of the instruction, and that in actions 
on policies of insurance a recovery may be prevented by proof of verbal misre- 
presentations, which, though undesigned, were material to the risk. In such 
case the burden of proof is on the defendant to show that the plaintiff made 
the representation, that it was material, and that it was untrue in substantial 
and material particulars. 

Held, that in civil cases the point of exception must be particularly stated, and 
where the whole charge correctly states the law as requested, a party cannot 
assign for error any mere ambiguity in the instructions, or that they were cal- 
culated to mislead—no erroneous proposition of law being asserted—unless he 
ask an explanation of them to the jury at the time they are given. 


Wiss & Brxtzr, for Appellant. 


Mrrenett & Sronz, for Respondent. 


Gerser, J. 


This is an action on two policies of insurance, issued March, 1868. 
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The plaintiff recovered $9,500.00. The defendant moved for a new 
trial, which was denied. The first question presented is, whether the 
evidence was sufficient to justify the verdict. In deciding this ques- 
tion we are confined of course to the particulars specified in the 
statement, and in case of material conflict, we must assume the facts 
to be as testified to on behalf of the plaintiff. 

The particulars specified are in substance: 1st, That in procuring 
the policies the plaintiff misrepresented the value of the property, 
and concealed and misrepresented the true condition of the south 
and west walls of the building, and the value of the furniture in mat- 
ters material to the risk, and unknown to defendant. 2nd, That the 
plaintiff violated the first subdivision of the conditions indorsed on 
the policies by failing to describe truthfully, and by misstating the 
construction of the building and the materials of which it was com- 
posed, and particularly by stating that the building was in good or- 
der and repair. 3rd, That the policy was issued on a brick building 
represented to be in good order and repair, but as part of the walls 
was of wood, it was not as represented, and was not the property in- 
sured. 4th, That no statement of his loss by destruction of the 
building was made by plaintiff as required by the eleventh subdivision 
of said conditions, and that he was guilty of fraud and false declar- 
ing in making his statement of loss by destruction of the furniture. 
5th, That the jury over-estimated the value of the property burned. 

The testimony as set forth in the statement shows that in 1864, 
and ever since, one Harvey was the agent of the defendant, clothed 
with and exercising full power and authority to manage and transact 
all its business. He resided in Virginia city, where the property in- 
sured was situated, until August, 1864, since which time defendant 
had no agent there until June, 1868, except that during a portion of 
the year 1866 it had a correspondent in that place, and that Harvey 
was there on a visit and saw the insured premises in March, 1865. 
In 1864 plaintiff first insured with defendant the house and furniture 
in question. This insurance was made after a personal inspection 
and survey by Harvey. Since then, from year to year, defendant has 
issued other policies insuring the property on the application of the 
plaintiff at the office of defendant in San Francisco, the last being 
those in suit, issued March, 1868. In May, 1865, in consequence of 
excavations made by the Savage Mining Company, the ground un- 
der the building began to settle and settled to such extent as to ne- 
cessitate the taking down a portion of the rear wall. The plaintiff 
concluded to put up a temporary wooden wall, and May 14th, 1865, 
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wrote a letter informing defendant that the foundation was settling 
and the walls weakened and crumbling, and that it was necessary to 
put in a temporary wooden wall. To the erection of this wooden wall, 
to remain only until the building could be repaired, the defendant 
consented, requesting to be informed how long it would take to com- 
plete the repairs, and stating that an additional premium would be 
charged if it took more than fifteen days. May 19th the plaintiff re- 
plied to this that he had completed the removal of the portion of the 
wall which he intended to remove, and was then erecting in its place 
a wooden wall ; that he could not say when the brick wall would be 
restored, as the foundation had been settling, and he preferred to let 
the wooden wall remain until the foundation became firm and secure, 
and to pay the additional risk required to allow the policies to cover 
the building in its changed condition. ‘To this defendant agreed, and 
plaintiff continued to pay the additional risk until March, 1866, when 
the policies were renewed, the premium being fixed at 2} per cent., 
to be reduced to the rate of 1}, the same charged on the first policies 
issued, when the rear wall should be rebuilt of brick. In March, 
1867, the policies were again renewed, without question as to the con- 
dition of the wall or building, at a premium of two per cent. In the 
summer of 1867 a portion of the south wall fell in and was replaced 
with wooden studding and boards. Up to March, 1868, the settling 
had continued, and the building had become considerably racked and 
the furniture had of course depreciated in value by time and use. 
What occurred when the policies sued on were issued is matter of 
dispute. Harvey testifies that he then knew nothing about the con- 
dition of the building except what the plaintiff then told him, and 
what he had learned from the correspondence and a diagram received 
from plaintiff in March, 1865, showing the alterations in the rear 
wall ; that plaintiff said nothing about the change in the south wall; 
that when plaintiff applied to him for this last renewal, he, Harvey, 
said: “You have been paying a high rate. Have you put your 
building in proper repair?” That plaintiff answered that he had, and 
Harvey then told him that he would reduce the rate to 14 per cent.; 
that nothing was said about the condition or value of the furniture; 
that “ according to the customs of the insurance business all houses 
having part of the walls wood are classed as wooden buildings, and 
not insured, if at all, under two per cent;” that he did not reduce the 
rate on account of competition, and did not tell plaintiff so. The 
plaintiff testified that he told Harvey of the change in the south wall, 
and that he told him the building was in good repair, and so consid- 
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ered it with the wooden substitutions ; that Harvey gave as a reason 
for lowering the rates the competition then existing, and that Har- 
vey made out the policies and sent them to him from San Francisco. 

The first subdivision of the conditions read, “ Every person desir- 
ous of effecting an insurance must state his name, place of abode 
and occupation ; he must describe the construction of the buildings 
to be insured, where situate, and in whose occupation ; of what ma- 
terials the same are respectively composed, and whether occupied as 
private dwelling-houses or otherwise ; also the nature of the goods 
or other property on which such insurance is proposed, and the con- 
struction of the buildings containing such property, and whether 
there be any apparatus in or by which heat is produced other than 
grates in common fire-places in any of the said buildings, or connect- 
ed therewith. Any misstatement in the above particulars will vitiate 
this policy.” Harvey also testified that if plaintiff had applied to any 
one else in the office, a written statement under this subdivision 
would have been required of him ; but that where the application 
was made to him it was his habit fo dispense with such writing. 

It cannot be denied that persuasive arguments can be and are ad- 
duced to prove that the version of Harvey is the more probable ; but 
much can be said in favor of the conclusion reached by the‘jury and 

‘approved by the able and experienced judge before whom the case 
was tried. Giving credence to the version of the plaintiff, it shows 
that he was guilty of no misstatement whatever. It is true he stated 
that he had put the building into good repair, but he also informed 
the agent, in the same conversation, that a portion of the south wall 
had been removed and replaced by wooden studding, ete. Both Harvey 
and the plaintiff were well aware of the condition of the rear wall, and 
that the foundation had been settling. The plaintiff may have been 
mistaken in thinking that the building was in good repair, or he may 
have answered the question without duly weighing the import of the 
language used ; but coupled with the distinct statement as to the 
condition of the south wall, and construed in the light of the pre- 
vious correspondence, it is not easy to see how Harvey could have 
been misled by the answer. If, as counsel argue, it is a solecism to 
say that a building with its south and rear walls in the condition 
described is in good repair, then taking the whole conversation, and 
construing it in connection with the previous communications it, did 
not amount to a representation of good repair, any more than asser- 
tion that one is a thief because he stole a tree amounts to an imputa- 
tation of larceny. 
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In support of the specification that the plaintiff was guilty of con- 
cealment, it is urged that he failed to state the fact that owing to the 
condition of the furniture it was worth less than the sum for which it 
was insured, the fact of the unrepaired condition of the rear wall, and 
the generally “ racked, cracked, and unsafe condition of the build- 
ing.” But the jury may well have found that there was no conceal- 
ment. Harvey had seen the furniture and must have known that it 
had deteriorated in value by four years’ wear and tear; and when he 
was told of the condition of the south wall he must have inferred 
that the settling had continued, and that the rear wall had never been 
rebuilt of brick. If he desired further information on these points 
it became his duty to ask for it when thus fairly put upon his guard. 
As to the value of the furniture, there is a plain conflict of testimony. 

It is argued that the descriptions in the policies amount to a war- 
ranty ; that they describe this as a “ brick building ;” that the war- 
ranty was broken as the walls were partly wood. We may in con- 
sidering this point leave out of view the evidence of custom or usage 
relied upon by the appellant. The only testimony tending to establish 
the custom was the general remark of Harvey above quoted. There 
is nothing to show that such custom was so general or uniform, or of 
such notoriety or acceptance that the plaintiff can be presumed to 
have known of or to have contracted with reference to its existence. 
See also Treadway vs. Sharon, ante. We think the description was 
inserted not by way of warranty, but to identify the premises. If on 
the face of the writing there is room for construction or doubt, the 
benefit of the doubt must be given to the assured. It has been 
well said that such clauses in a policy should be so framed that he 
who runs can read ; that as such contracts are often entered into 
with men in humble conditions of life, who can but ill understand 
them, it is clear that they ought not to be so framed as to perplex 
courts and lawyers, and so that no prudent man can enter into one 
without an attorney at his elbow to tell him what the true construc- 
tion of the document is. And if a warranty, it has not been proven 
untrue. In common parlance this was a “brick building,” and we 
must give to the language that meaning which plain and unlettered 
men usually attach to it. But the verdict can be supported on ano- 
ther principle. In 1 Smith’s Leading Cases, pp. 789-791, it is said: 
“The better opinion would seem to be that whenever the error of 
which the insurers seek to take advantage is occasioned by them, or 
by those for whom they are responsible, they will be equitably 
estopped from setting it up as a defense, whether it occur in a re- 
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presentation or a warranty.” If, then, plaintiff told Harvey of the 
wooden studding in the south wall, and if that amounted to telling 
him it was a wooden building, Harvey should have so described it in 
the policy. The company was responsible for his omissions, and can- 
not avoid liability by reason of any discrepancy between the facts as 
disclosed to him, and his presentation of them in the papers. It can- 
not saddle the blunder of its own agents on plaintiff and thus take 
advantage of its own wrong. May vs. Buckeye, etc., 25 Wis., 291 ; 
4 R. IL, 141; 3 Keyes, 91; 50 Penn., 331; 40 N. H., 333-375 ; 29 
Conn., 10; 50 Ill, 111. This harmonizes with the general rule that 
“when a purchaser is acquainted with the real nature of that which 
he purchases, he cannot rely on a failure to accord with the repre- 
sentation or description given of it by the vendor as a breach either 
of the warranty or of the substance of the contract.” 

The eleventh subdivision of the conditions, after providing that 
plaintiff should make proof of his loss, declares a forfeiture in case 
of fraud in the claim made for such loss, or affirming in support 
thereof. In due time plaintiff made a statement of his losses. In it 
he va'ued the furniture “at about $6,000.00 coin, having cost 
said sum within the space of four years anterior to the date of the 
hereinafter-described fire.” This statement also alleged that he was 
the holder of the policy on the building as well as of that on the fur- 
niture. A few days after the fire, plaintiff was in the office of de- 
fendant in Virginia City. The agent of defendant suggested.to plain- 
tiff that a statement of hisloss be made, and accordingly he made the 
statement referred to. The agent then told him it was all that was 
required, and was all right. 

In order to work a forfeiture under this subdivision, the false state- 
ment must be willfully made with respect to a material matter, and 
with the purpose to deceive the insurer. Marion vs. Great Republic, 
etc., 35 Mo., 148. Applying this rule of law to the testimony, I can- 
not think the jury came to an erroneous conclusion on this point. 
The statement was evidently intended to embrace both policies ; and 
if it was technically defective in this regard, fair dealing required the 
defendant to point out the defect. On the contrary, there is evidence 
that the agents of defendant expressly waived any further statement, 
and induced the plaintiff to rely upon that furnished. The law is 
well settled in this respect, and settled in accordance with the plain- 
est dictates of reason and conscience. 14 Md., 295; 2 Ohio St, 
476 ; 32 N. Y., 441; 20 Grattan, 312. 

Some of the authorities seem to hold that where the verdict finds 
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the property to be only one third or one half the valuation in the 
statement of loss, the verdict should be set aside, as itself evidencing 
fraud, etc., in the statement. Here the verdict fixes the value of the 
furniture at $3,000.00, but the statement gives it as $6,000.00: But 
this cannot be law. The verdict is compounded of the varying esti- 
mates of twelve men, made on conflicting statements of witnesses ; 
it is often the result of a mere compromise of opinions ; it will stand 
though based upon evidence evenly balanced by evidence corroborat- 
ing the statement. To hold it conclusive not only of an overestimate, 
but of a fraudulent overestimate, is altogether too arbitrary and harsh 
a rule, especially where the same findings as here negatives the exist- 
ence of actual fraud, and the valuation in the statement is not posi- 
tive, but is in terms—-the expression of an opinion deduced from 
given facts. Of course there may be cases where the over-valuation 
is so glaring that the disproportion will amount to proof of fraud ; 
but it is every day’s experience that honest men will honestly differ 
as to the value of such property as that here in question to a greater 
extent than this verdict differs from the statement. 

The remaining assignments are of errors in law. The court al- 
lowed the witness, Ritter, to answer a question objected to by the de- 
fendant. But the statement fails to disclose what the answer was. 
So far as the record informs us, it may have been harmless. It is not 
sufficient to show that an improper question was asked a witness, un- 
less it also appear that the answer thereto disclosed improper and 
illegal testimony, and to the prejudice of the party objecting. Mays 
vs. Deaver, 1 Clarke, (Iowa,) 222; 8 Iowa, 160; Johnson vs. Jen- 
nings, 10 Grattan, 1. 

It appeared on the trial that this case was once before tried in the 
same court, judgment rendered and reversed on appeal. That on 
the former trial a Mrs. Reed was examined as a witness for defendant, 
and cross examined by plaintiff ; and that at the time of the second 
trial she was residing in the State of California. Defendant proved 
by plaintiff's counsel that the statement of the testimony of Mrs. 
Reed, as contained in the statement used in this court on the former 
appeal, was correct, and the substance of what she testified to on the 
former trial. It being conceded that such testimony was relevant 
and material, counsel for defendant asked leave to read to the jury a 
portion of said Reed’s testimony from the transcripts thereof used 
on said first appeal, which portion is set forth in the record now be- 
fore us. Plaintiff objected and the objection was sustained. All the 
cases agree that the testimony of a deceased witness given on a for- 
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mer trial of the same case may be proved as secondary evidence—as 
the best evidence of which the nature of the case admits. But there 
is a decided and irreconcilable conflict of authority on the question 
whether, as a foundation for the admission of such secondary evi- 
dence, the absence of the witness from the State is equivalent to his 
death. In Lightner vs. Wike, 4 S. and R., 204, Chief Justice Tilgh- 
man said that the rule of admitting evidence of what a deceased wit- 
ness swore is founded upon necessity, and is an exception from the 
genera] rule which demands the examination of a witness viva voce, 
and must be extended no further than necessity requires. In Magill 
vs. Kaufman, ib., 319, the same judge extended the exception to the 
case of a witness absent from the State. He admitted that he could 
find no express decision on the point, but held that as the hand- 
writing of an absent subscribing witness may be proved to preserve 
consistency, the absence of a witness from the State should be con- 
sidered the same thing as his death ; and that if the adverse party 
desires to prevent the use of the secondary evidence, he should send 
@ commission to examine the witness. Soon after, in Wilbur vs. 
Selden, 6 Cowen, 164, the contrary was held, and it was said that the 
rule as to a subscribing witness was not at all analogous in principle. 
And the same ruling has been made in other States, 17 IIl., 427; 5 
Rand., (Va.,) 708 ; 14 Mass., 234 ; 2 Blackf., (Ind.,) 308. In Cowen 
& Hill’s notes, and in the text of Greenleaf, a decided preference for 
the Pennsylvania doctrine is expressed, and it has been established 
in other States, either by statute or judicial decision. With all defer- 
ence to such authority, we think it the safer and better rule that 
where the residence of the witness is known or can be discovered by 
the exercise of due diligence, and his testimony can be taken by com- 
mission, evidence of what he swore on a former trial should be ex- 
cluded. It will not be denied that his deposition is the primary and 
best evidence ; the necessity for a resort to secondary evidence does 
not then exist,as in the case of death, and we can see no reason 
why, in order to escape from the dangers and abuses incident to the 
use of the secondary evidence, the duty of suing out a commission 
should be cast upon the adverse party rather than upon the party 
seeking to avail himself of the testimony of his own witness. The 
analogy relied on by Judge Tilghman is by no means perfect. In a 
late English case, where it was pressed as an argument in favor of 
the admission of secondary evidence of the contents of a document 
beyond the jurisdiction, Creswell, J., said: “It is not on the ground 
that his is the best evidence, that the attesting witness, if procurable, 
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must be called ; but because he is the witness agreed upon between 
the parties.” ‘The rule requiring proof by a subscribing witness has 
long been regarded as a useless formality adhered to only because 
courts had no power to dispense with settled rules of law ; but that 
requiring the production of the best evidence is one of substance and 
wise policy, The former is to be extended no further than strict 
precedent requires ; the latter is dispensed with only in case of neces- 
sity, and in the absence of precedent is to be applied to all cases 
falling within its reason. Even in Pennsylvania the analogy is not 
always followed. Thus they reject the testimony of a witness given 
on @ former trial in case of supervening interest, which, however, 
they admit will enable the party to establish the execution of a docu- 
ment by proof of the handwriting of a subscribing witness. So, if 
the attesting witness has forgotten the facts or refuses to testify, this 
will let in proof by other witnesses. 1 Starkie, Ev., 510. But such 
forgetfulness or refusal is not a sufficient foundation for the intro- 
duction of testimony given on a former trial. 43 N. H., 297. If ad- 
missible, the whole of the testimony of Mrs. Reed should have been 
offered ; and it seems it should have been shown that Mr. Mitchell 
had forgotten what her testimony was. 48 N. H., 282; 17 N. Y., 
138 ; 9 Rich, Eq., 429; 15 N. Y., 485 ; 22 N. Y., 462 ; 46 Barb., 410. 
Perhaps, too, the rejection of the transcript may be justified on the 
ground that it was not a memorandum made by the witness Mitchell, 
nor one made at or near the time when he heard Mrs. Reed testify. 
It is rested however on the first ground for the reason that it is 
claimed that the objection made by the plaintiff in the court below 
was so limited, and the argument on the point made by the appellant 
that he vannot take a different position in this court, has been alto- 
gether ex parte. 

The first instruction given reads: “A.” “Tt is not sufficient to aver 
that when the application for insurance was made the insured con- 
cealed a fact material to the risk, and which would have increased it 
if known. It must also appear that the insured knew of the exist- 
ence of the fact. It is not every fact within the knowledge of the 
insured that he is bound to disclose, and if such facts as the law or 
the policy will require him to disclose are within the knowledge of 
the insurers, or so connected with the property insured that its 
knowledge may be fairly inferred, a failure to inform the company 
thereof will not avoid the policy.” The defendant excepted generally 
to the giving of this instruction and each part thereof, and especially 
upon the ground “that so much of said instruction as held that it 
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was not the duty of the plaintiff to communicate to defendant all 
matters material to the risk was not law ; and also to that portion of 
it which referred both to the knowledge of the plaintiff and the de- 
fendant, because the same was not pertinent to the testimony and 
was calculated to mislead the jury, it appearing from the testimony 
that the plaintiff was perfectly familiar with the condition of the 
property, and that the defendant knew, and could:know, nothing 
about it, exceps as informed by the plaintiff.” Instruction “ B,” 
which was objected to on the same grounds, was to the effect that if 
plaintiff failed to disclose the condition of the building, but defend- 
ant knew its condition, such failure worked no forfeiture. Instruc- 
tion “A” is certainly obnoxious to criticism ; but we do not think 
the action of the court below in overruling the specific exceptions 
taken constituted such technical error as to warrant the reversal of 
the decision. 

In Axtel vs. Caldwell, 24 Penn., 90, the instruction was that a re- 
fusal to deliver certain property would dispense with a demand ; and 
the plaintiff in error contended that in the absence of evidence to 
show a refusal it was an error fatal to the judgment to speak of a re- 
fusal at all in charging the jury. It was held that the instruction 
was a true expression of the law in the abstract ; that when jurors 
are told that a given question is to be determined by them, this is 
called submitting the fact to the jury; and if the record shows that 
there was no evidence direct or presumptive, or of the existence of 
such fact, such submission is error, because it is tantamount to a 
charge that there is some evidence of the fact ; that the instruction 
did not submit the question of refusal to the jury, but simply stated 
a legal principle which had nothing to do with the case. The judg- 
ment was therefore affirmed. 

Here the portions of the instruction excepted to substantially assert 
that the mere failure to disclose material facts known to the insurers 
or unknown to the insured would not prevent a recovery. This is cor- 
rect as an abstract proposition. It was pertinent to the testimony so 
far as it referred to the knowledge of the defendant, and it did not 
submit the question of the knowledge of the plaintiff to the jury. 
Further, we are satisfied the jury could not have been misled by the 
portions of the instruction especially excepted to. They were after- 
ward specifically and correctly instructed on the hypothesis of a con- 
cealment of any material fact. 3 Gr. & Waterman, chap. x., 792-800. 
The questions raised by the assignments of error in giving the in- 
structions marked “ D,” “C,” and “ E,” have already been considered. 
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Instruction “J” was properly refused, as taking from the jury the 
question, whether defendant waived the statement required by sub- 
division eleven. 

There was no error in refusing to give instruction “K.” It was to 
the effect that if the plaintiff, in procuring the policies, represented 
the building as a “brick building ” in good order and repair, and if 
one fourth or more of the rear wall was composed entirely of wood 
unprotected by brick, then the building was not according to the true 
meaning of the term a “ brick building,” and the jury must find for 
defendant. The question whether tne representations made by the 
insured are materially untrue, or untrue in some particular material to 
the risk, is a question of fact for the jury. Besides, there was no evi- 
dence that the plaintiff at the time of applying for these policies re- 
presented the building as a “ brick building.” The instruction was so 
framed that it might lead the jury to believe that they must find the 
plaintiff guilty of a fatal and material misrepresentation even if he 
informed defendant of the change in the south wall. 

Instruction “ L,” requested by the defendant and refused by the 
court, is more objectionable in this respect than instruction “ K.” It 
reads: “L.” “If the agents of defendant knew prior to the insur- 
ance of the policies sued on, that the brick wall, to the extent of the 
south half of the rear wall of said building, had been removed, and 
a wood wall had been substituted therefor, and they had not seen the 
building for some time prior thereto, and the jury believe from the 
evidence that at the time of procuring said policies the plaintiff told 
the agent of defendant, from whom he procured them, that he had 
put said building in perfect repair, then they must find for defendant, 
it being admitted that said wall remained in that condition at the 
time of the fire.” This was properly rejected as liable to mislead the 
jury to the conclusion that they could not find, from the whole con- 
versation as probably intended and understood by the parties, that 
Harvey was sufficiently informed of the true condition of the proper- 
ty—as excluding from the consideration of the jury the plaintiff's 
testimony that he told Harvey of the change in the south wall. 21 
Md., 551; 27 Mo., 70; 20 IIl., 395. 

Defendant rejected the instruction marked “ M.” viz.: ‘If none of 
the defendant’s agents, nor any person acting for defendant, had seen 
the building * * * for several years prior to issuing the policies, and 
in issuing them defendant’s agent relied entirely upon the plaintiffs 
representations as to the condition and state of repair of said build- 
ing, and the jury believe the plaintiff then misrepresented the condi 
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tion and state of repair of said building in matters material to the 
risk, they must find for defendant, even though they believe that plain- 
tiff made such misrepresentation by mistake instead of design.” The in- 
struction as offered was refused, but was modified by striking out the 
words italicized, and was given as modified. The, defendant “ ex- 
cepted to the refusal to give said instruction as offered by defendant, 
and to modification of the same by the court.” It is not the right of 
counsel to require the court to repeat and reiterate the same proposi- 
tion. It is sufficient if the whole series of instructions when read in 
connection correctly express the law as requested. Reading this in- 
struction as modified in connection with the instruction marked “ 14,” 
and. given at the request of defendant, it will be seen that the jury 
were instructed substantially, if not literally as requested. They 
were told by instruction “14” that false representations concerning 
the state of repair of a building, in matters material to the risk, 
made by the plaintiff and relied on by the defendant, are as fatal to 
the right of recovery when made by mistake as when made by design; 
and the only misrepresentation which the evidence tended to prove 
was one concerning the state of repair of the house. The modifica- 
tion was made by passing through the words rejected one stroke of 
the pen, leaving them still legible, and in that condition it was handed 
to the jury. If it was feared that this might mislead the jury, the at- 
tention of the court should have been called to the fact and a specific 
exception taken in case of refusal to allow the instruction to be re- 
written or the rejected words to be obliterated. 

The defendant requested the court to instruct as follows: ‘‘N.” 
“Tf the jury believe from the evidence that plaintiff, in 1867, substi- 
tuted timber and cloth for eight inches of brick wall on the south and 
inside of his building, embracing a space of fifteen feet or more in 
length and extending from floor to ceiling, and that he concealed the 
fact from defendant either by design, accident, intentional neglect, or 
mistake, and the defendant’s officers issued the policy sued on in 
ignorance of such change in the wall, then they must find for defend- 
ant, because such change was material to the risk and ought to have been 
brought to the knowledge of defendant, some officer or agent of defendant, 
before the issuance of the policies.” This was modified by striking 
out the last thirty-one words, and by inserting after the word “ ceil- 
ing” the words, “ and that the said condition of the building was ma- 
terial to the risk.” The error assigned is, that the court erred in re- 
fusing to instruct that the change in the south wall was material, and 
in leaving it to the jury to find whether the condition of the building 
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resulting from the change was material. The questions raised by this 
assignment are not free from difficulty, but we think the ruling is sus- 
tained by principle and by the weight of authority. 18 N. Y., 170; 
39 N. Y., 59; 6 Jones, (Law,) 352; 4N. H, 381; 20 N. H., 557; 18 
Ind., 361; 2 Parsons, Contr., 770. It is not contended that the an- 
swer here relied on was a warranty, nor is it denied that as a general 
rule the materiality of a representation is a question of fact to be sub- 
mitted to and decided by the jury; but it is contended that the plain- 
tiff, in answer to a specific question, represented the building to be in 
good repair; that the instruction was framed on the hypothesis that 
the change in the south wall was made and concealed; that the truth 
of this hypothesis is inconsistent with the truth of the representation; 
and that under the circumstances the materiality of the representa- 
tion, and of the variance between the representation and the fact, was 
a question for the court and not for the jury, because the parties had 
made the representation material by asking the question to which it 
was an answer, and by inserting in the condition indorsed on the 
policy a provision that it should be vitiated by any misstatement as 
to the construction of the building or the materials composing it; and 
because there could be no dispute on the evidence whether the change 
in the wall increased the risk; that the court should have assumed that 
it would be thereby increased—wood being necessarily more combus- 
tible than brick and mortar. 

It is undoubtedly competent for the partiesto decide for themselves, 
and beforehand, what facts or representations shall be deemed mate- 
rial, and where they have so agreed the agreement precludes all inquiry 
upon the subject. This they may do by converting the representa- 
tion into a warranty, or they can, by the form of the contract, stipu- 
late as to its materiality without, however, putting it in other respects 
on the same footing as a warranty. Here they have not seen fit to 
make the answer a warranty, which could only be by making it in 
legal effect a part of the policy. 

A warranty—like a covenant, fixing and liquidating the quantum of 
damage—will not be created nor extended by construction or impli- 
cation. For like reasons the intention of the parties to’ conclude by 
convention the question of the materiality of the answer or repre- 
sentation should be clearly manifested; and in case of doubt the doubt 
is to be resolved in favor of the insured. So far as this contract has 
been reduced to writing, the intention to make the answer material 
depends solely upon the construction of the proviso concerning mis- 
statements; and this, according to established rules, is either inopera- 
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tive, as the expression of what is tacitly impiied, 98 Mass., 393-4; 12 
Cush. 425, or it operates to exclude things which, but for this expres- 
sion, would have been implied. Had the parties here, as in some of 
the cases cited by their contract, stipulated for the materiality of this 
answer—had it been written out and referred to in the proviso—then, 
the interpretation of all writings being for the court, the question of 
the materiality of the answer could not have been left to the jury. 
But, the contract here by legal intendment is, that the policy should 
be vitiated by any material misrepresentation. Ordinarily, in the ab- 
sence of fraud and mistake, written contracts cannot be controlled by 
antecedent or contemporaneous statements not embraced in the writ- 
ing; but in actions on policies of insurance a recovery may by prevented 
by proof of verbal representations, which, though undesigned, are mate- 
rial to the risk. In such case the burden of proof is on the defendant to 
show that the plaintiff made the representation, that it was material, 
and that it was untrue in substantial and material particulars. Cases 
are cited to show that when the defendant proves that a question is 
asked by the insurer and answered by the insured, the court must 
instruct that the answer is material. . The reasoning by which this re~ 
sult is reached is thus stated in one of the opinions: “An inquiry 
made by the insurer shows that he deems the matter inquired about 
material—and answer by the insured admits the materiality. It is an 
agreement that the matter inquired about is material, and therefore 
the materiality of such answers cannot be submitted to the jury.” It 
may be questioned whether the fact that an inquiry is made and an- 
swered is anything more than evidence tending to prove materiality, 
and it can hardly be deemed equivalent to a conclusive agreement 
that the answer shall be considered material. But waiving this, the 
court can declare that the parties understood and intended, that upon 
the substantial truth of the representation, regardless of its materiali- 
ty, the validity of the policy should depend only when such under- 
standing and intention can be deduced from the written evidence; if 
the contract is not wholly in writing, and such intention is to be col- 
lected from the acts and expressions of the parties, the jury must find 
it. Smith’s L. C., 265. And so it is said, 98 Mass., 402, that when the 
materiality of a representation depends upon circumstances and not 
upon the construction of any writing, it is a question of fact for the 
jury; but where the representation is in writing its interpretation be- 
longs to the court. It was further held, that even where by the form of 
the policy and the contemporaneous written application the parties con- 
clusively agree to consider the representation material, it is still a 
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question of fact for the jury to decide whether the variance between 
the representation and the existing facts was material—the very ques- 
tion which by this instruction as offered it was proposed to take away 
from the jury. 

In Peterson vs. Ellicott, 9 Md., 60, the court says: ‘There is no 
principle better settled than that which denies to the court the right 
of assuming any fact when the onus of proving such fact rests upon 
the party asking the instruction, no matter how strong and convinc- 
ing his proof on the subject may be. * * * The instruction should 
contain within itself a correct legal principle—whenever it undertakes 
to set forth facts as the basis of a legal proposition, the facts referred 
to must be sufficient to warrant the instruction asked for without any 
extraneous aid.” The concealment of the change in the south wall, 
and the other facts set forth in this instruction, did not in and of 
themselves: authorize a direction to find for the defendant ; and the 
contention of counsel is in effect, that the court below should have 
not only decided as matter of law that the parties had made the state 
of repair material, but should have assumed that the plaintiff had 
represented the building to be in good repair, and that it was not in 
good repair, because the parties meant by “ putting the house in good 
repair,” “replacing the wood work with brick;” that this had not 
been done, and that such variance was material—that is, that it not 
only increased the risk but so increased it that, if known, it would 
have enhanced the premium or prevented the insurance. 20 N. H., 
551; 8 B. Mon. 642; 30 Mo., 67. 

The point now presented is not whether if these questions had 
been submitted to the jury, a finding contrary to the assumption re- 
quested would have been against the evidence or the weight of evi- 
dence. Nor is it necessary for us now to go so far as to say that 
none of these facts—for instance, the representation of good repair, 
a conceded fact in the case—could have been assumed in aid of the 
prayer. But it was not error to refuse to assume other of these 
facts. Harvey had insured the property for the same amount in 
1867, when (the jury may have found) he had every reason to believe 
it was in substantially the same condition, so far as concerned the 
risk ; and though the rates were reduced in 1868, the jury may have 
attributed that to the competition then existing, as testified to by 
plaintiff. That counsel have correctly interpreted the meaning at- 
tuched by the parties to the words “ good repair,” is not self-evident 
nor undisputed. This was for the jury to ascertain in the first in- 
stance, not simply in view of the conversation in which the expres- 
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sion was used, but from that conversation as explained by the pre- 
vious correspondence and conduct of the parties. 
The judgment and order should be affirmed, and it is so ordered. 


After the rendition of‘the foregoing decision a petition for re- 
hearing was filed by defendant. In answer thereto the following re- 
sponse was filed at the January Term, 1872 : 


By the Court. Garner, J. 


Four points are made in the petition for re-hearing in this case. 
We have carefully considered the argument of counsel in their 
support, and the result is a conviction that the petition should be 
denied. 

I. In regard to the testimony of Mrs. Reed, it is admitted that 
there is a decided conflict of authority on the point suggested. In 
view of this conflict we are at liberty to adopt the rule which seems 
to us supported by the better reason. So far as there has been direct 
adjudication of the point it is about equally balanced, and as now 
presented for the first time in this State, it is practically of the first 
impression—as much so as it was when presented to the judges who 
decided the cases of Magill vs. Kaufman, and Wilbur vs. Selden. 
Then, going back to the law as it stood when Magill vs. Kaufman was 
decided, we are informed by the opinion of Chief Justice Tilghman 
that there were three recognized exceptions to the general rule, viz.: 
the death of the witness, that he could not be found after diligent 
search, and that he was kept away by the influence of the adverse 
party. By analogy to the case of a subscribing witness he admitted 
a fourth exception—the absence of the witness from the State. We 
agree with the conclusion arrived at in Wilbur vs. Selden, that the 
analogy was too imperfect to justify the engrafting of the last named 
exception upon the law. Where the witness can be found and his 
deposition taken, neither expediency nor necessity requires the admis- 
sion of hearsay as to his previous testimony. 48S. & R., 204; 1 Nott 
& McCord, 409 ; he is not then “in the same circumstances as to the 
party that is to use him as if he were dead ;” 3 Bac., Abr., 561; and 
though the deposition falls short of an examination viva voce, it is 
superior to what a witness said at a former trial. Ib. 

II. The point upon which we sustained the overruling of the ob- 
jection to the question propounded to the witness Ritter was dis- 
tinctly made in the brief of respondent. In the reply, appellant im- 
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pliedly admitted the correctness of the assumption of fact upon 
which the point was made, and contended that there was no rule of 
law requiring the answer to be preserved in the bill of exceptions. 
The statement, however, shows that the whole value of the cornices 
testified to could not have exceeded the sum of fifty-eight dollars. 
Even if there was technical error in admitting the testimony, it would 
not warrant a reversal of the entire judgment ; but in support of the 
judgment we feel justified in interpreting the statement, as showing 
that, in point of fact, Ritter testified with direct reference to the cor- 
nices he had seen in the house of the plaintiff. 

Ill. The third suggestion is answered by the case cited in our 
opinion, which shows that the instruction did not submit to the jury 
the question of the knowledge of either the plaintiff or the defend- 
ant. 

IV. It is now contended that the modification of instruction “M” 
was error because of the failure of the court to inform the jury that 
the concluding sentence was stricken out for the reason that it had 
already been given. Criminal cases decided in this State and Cali- 
fornia are cited to sustain this position. 1 Nev., 35. What was said 
on this subject in People vs. Bonds was wholly unnecessary to the 
decision. But admitting that such is the law in criminal cases, we 
think a different practice has always prevailed, and should prevail in 
the trial of civil causes. 36 IIl., 212 ; 36 Mo., 162; 14 Iowa, 370; 
41 Penn., 242; 15 Texas, 400; 42 Maine, 564; 30 Miss, 120; 11 
Md., 451 ; 8 Blackf., 98 ; 3 Dana, (Ky.,) 36 ; 1 Black, (U. S.,) 537. 

In criminal cases no specific exceptions to the charge are required. 
In civil cases the point of the exception must be particularly stated ; 
and where the whole charge correctly states the law as requested, a 
party cannot assign for error any mere ambiguity in the instructions, 
or that they were calculated to mislead—no erroneous proposition of 
law being asserted—unless he ask an explanation of them to the jury 
at the time they are given. 35 Ala., 653; 23 Ill, 380; 23 How. (U. 
S.,) 189; 20 Texas, 226; 28 Ala., 641; 10 Ind., 90; 9 Ala., 63; 19 
N. H., 377; 5 Met., (Mass.,) 151 ; 19 Pick, 311. 

Counsel ask “ how could we object to a particular mode of modifi- 
cation df which we were wholly ignorant?” It seems to us that 
nothing could be easier than to have made the specific objection in 
this case. They knew that the concluding sentence was not given as 
part of this particular instruction. They knew that this sentence 
had been given in another instruction. They therefore knew that 
there was a good reason for striking it out, and they knew that this 
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reason was not stated to the jury. They had no reason to suppose 
that the judge had taken it upon himself to erase the sentence re- 
fused, and thus to deprive them of the means of presenting to this 
court, or to the court below, on motion for a new trial, the written 
evidence of what their request was. It was not to be presumed that 
the judge, in the hurry of the trial, would undertake to re-write the 
instructions. If then there was reason to fear that the jury would 
be misled—if, by reason of the failure to state the reason of the 
modification the charge was ambiguous, and by reason of such am- 
biguity the jury were liable to infer that in the opinion of the court 
the portion of the instruction refused was not law, why not request 
the desired explanation, and, in case of refusal, state then and there 
the particular point of exception? It seems to us that every reason 
of the rule requiring such particularity fully applies, and that upon 
an exception which goes to the extent of denying the propriety of 
any modification whatever, it cannot be urged on appeal that a modi- 
fication confessedly proper was not accompanied with an explana- 
tion which was never requested. The petition must be denied, and 
it is so ordered. 


COURT OF APPEALS OF NEW YORK. 


Appeal from General Term of Supreme Court. 


ALARSON HIGBIE, Ex’r., Erc., Respondent, 


vs. 
THE GUARDIAN MUTUAL LIFE INS. CO., Appellant.* 


Held, that the court properly excluded, as incompetent, questions propounded to 
the physician who examined the assured as to the etfects the facts assumed 
would have had upon his judgment and action, had they been disclosed by the 
applicant. 

Held, that opinions are only admissible in evidence when founded on the personal 
observation of the witnesses or facts as proved by other witnesses. 


Held, that medical witnesses were properly allowed to testify that the state of 


* Decision rendered May 7th, 1873, 
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health indicated by the report of the company’s medical examiner, and verified 
by him on trial, was inconsistent with the functional derangement of the brain 
claimed by the vompany to have existed at the time of making the applica- 
tion. 

Held, that persons of ordinary understanding are competent to form an opinion 
whether one whom they have opportunity to observe appears to be sick or 
well at the time. 


Held, that medical men of skill and experience are not necessarily restricted to 
their own observation, but may give an opinion based upon facts proved by 
others, or upon hypothetical cases when pertinent to the issue, and when evi- 
dence has been given tending to prove the facts assumed. 


Held, that the report of medical examiner, based in part upon answers given by the 
assured to questions asked by the examiner, constituted no part of the applica- 
tion for insurance. 


Held, that it is sufficient to avoid a policy, that any one thing warranted is not 
true, and when the representation is a part of the contract, its truth, not its 
materiality, is in question, but that a mere representation constitutes no part 
of the contract, and need only be substantially complied with, and in particu- 
lars material to the risk. 


Held, that verbal representations can never be converted into warranties, otherwise 
than by being afterwards written into the policy. 


Held, that the materiality to the risk of a fact concealed or misrepresented, in the 
absence of fraud, is one of the elements, and controlling in determining the 
effect of sach concealment or misrepresentation upon the contract. 


Held, that « fraudulent representation in respect to a fact not material to the risk, 
if in the judgment of the insurer it be material, in respect to his inducements 
to undertake the risk, will avoid the policy. 


Held, that representations and statements made in an application for insurance 
must be interpreted according to the fair and obvious import of the words. 


This is an appeal from a judgment rendered by the General Term 
of the Supreme Court of the Fourth Judicial Department, upon a 
verdict in favor of the plaintiff, given by a jury at the Monroe Cir- 
cuit. 

The action was commenced in October, 1870, to recover the amount 
of a policy of insurance issued by the defendant upon the life of 
George Mulliner. He died on April 20th, 1870, leaving a will. The 
plaintiff was duly appointed executor, and as such brought this 
action. The complaint avers that the insured did not violate any of 
the conditions or stipulations of the policy, but fully kept and ful- 
filled the same. 

The answer puts in issue this allegation, and alleges among other 
things, that on December 20, 1869, Mulliner applied to defendant for 
a policy of insurance upon his life, and then made certain represent- 
ations which were warranties, upon the faith of which the policy was 
issued, and which by its terms became a part of it, and which, if they 
were in any respect untrue, rendered the policy void. 

The policy contained the provision, that “if the representations 
made in the application for the policy, and upon the faith of which 
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this policy is issued, shall be found in any respect untrue, then, and 
in such case, this policy shall be null and void.” 
The other facts appear sufficiently in the opinion. 


G. F. Danrorts, for Appellant. 
W. F. Coaswetz, for Respondent. 


Attey, J. 

The questions propounded upon the trial to Dr. Mandeville, the 
medical examiner of the assured, upon the application for insurance, 
were properly excluded as incompetent. They all had respect to the 
effect that the assumed facts, if they had been disclosed, would have 
had upon the judgment and action of the witness. 

They did not call for the opinion of the witness in a matter of sci- 
ence connected with his profession, or the bearing of the condition 
and habits attributed to the assured upon the risk assumed by the 
contract of insurance. Rawles vs. Am. Mutual L. Ins. Co., 27 N. Y., 
282. The defendant claims that there was error in the exclusion of 
evidence offered to be given by Mr. Clark, a non-professional witness, 
as to the mental condition of the mother of the assured. The witness 
had testified generally of her acts and declarations during his acquaint- 
ance with her, several years before she died, and was then asked to state 
whether those things he saw and heard from her struck him as rational 
or irrational, and the court held the evidence incompetent. If the an- 
swer was material to the issue, and could have affected the verdict, it 
will be’incumbent upon us to consider whether the question is distin- 
guishable from that propounded and held incompetent in O’Brien vs. 
People, 36 N. Y., 276. There was no warranty or representation in the 
application as to the sanity of the mother of the applicant, and 
the only reference to her which was at all pertinent to the offered 
evidence was in answer to the question: “If dead, of what disease, 
and at what age?” The answer to which was “ At 63; physicians called 
the disease apoplexy of the brain.” 

Yhe answer set up this representation, and alleged that Mulliner 
(the insured) well knew she had for years previous to her death suf- 
fered from serious disease of the brain, whereby her mind was seri- 
ously affected. There was no averment or attempt to prove that she 
did not die at the age and of the disease stated in the application. 
The evidence sought to be given was, and could be then only materi- 
al as one item of evidence tending to show the insanity of the appli- 
cant as inherited from his parents. 
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It is true that in another part of the answer it is averred that the 
insured represented that neither of his parents had been affected with 
mental derangement, whereas he well knew his mother had been af- 
fected with mental derangement. But there was no such representa- 
tion proved. The declaration in the application that comes nearest 
such a representation is in answer to the question, “ Have any of your 
uncles, aunts, or grandparents had consumption, insanity, or auy 
other hereditary affections? If so, what ?” and the answer was, “ Not 
that applicant ever heard of.” Specific questions had been put and 
answered as to the father and mother of the applicant, and this gen- 
eral question did not include them, and if it did, the statement was 
only as to the knowledge of the applicant. As an item of evidence 
tending to prove the insanity of the applicant, it was not within the 
issue. It was not averred in the answer, or attempted to be proved 
upon the trial that the insured was ever deranged, or that his brain 
was diseased or functionally disordered, There was no proof or at- 
tempt to prove that the headaches of the insured were inherited, or 
were at all connected with the mental condition of the mother, or the 
source and cause of her mental unsoundness, if she was unsound of 
mind, 

If it be conceded that the question was competent, and that the 
answer of the witness would have proved that the mother was hope- 
lessly insane at the period referred to, it could not have influenced 
the result. That would not have proved that the son was necessarily 
- insane, or that the functions of his brain were not healthy. A parent 
may have an inheritable disease, and yet the child not inherit it; and 
it was not averred or attempted to be proved that the son had in- 
herited, or had in any form the disease with which the mother was 
said to have been afflicted. The evidence was properly excluded as 
immaterial, and the propriety of the question to a non-expert need 
not therefore be considered. 

Dr. Duran was competent as an expert to state as to matters per- 
taining to his profession, and his opinion could not have been ex- 
cluded on the ground of want of skill in his profession or knowledge 
of diseases. Bierce vs. Stocking, 11 Gray 174. Another condition 
was, however, wanting to make the proposed testimony of the witness 
competent, viz., knowledge by the witness of the facts necessary to 
enable him to give an opinion in the particular case. Science and 
skill, without a knowledge of the facts essential to a correct applica- 
tion of them, are of no value to an expert as a witness. To make the 
opinion of a medical gentleman, as to the character and nature of the 
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ailment of an individual, evidence, he must have a knowledge of the 
circumstances and conditions essential to a right understanding of 
the matter upon which his opinion is asked. 

In the cases in which the opinion of experts has been admitted, 
the courts have held, that the witnesses have had the requisite skill 
and learning, as well as a sufficient knowledge of the particular sub- 
ject in regard to which they were called to testify. Bierce vs. Stock- 
ing, supra; Swan vs. Middlesex, 101 Mass., 173; Bedell vs. Long 
Island R. Co., 44 N. Y., 367; State vs. Hinkle, 6 Iowa, 380. This does 
not exclude opinions of experts based upon facts proved by other 
witnesses. But the facts necessary to the formation of a correct 
opinion must in all cases be known to the witness or proved by others 
and they must be such as enable him, by the right use of his skill and 
learning, to answer intelligently the questions put. Opinions are 
only admissible in evidence when founded on the personal observa- 
tion of the witness, or facts as proved by other witnesses. 1 Green’l. 
Ev., § 440. It was the opinion of Dr. Duran as a gentleman skilled 
in medicine only, that was admissible, and when he testified that he 
had not sufficient knowledge to enable him to form or express a med- 
ical opinion as to the cause or character of the headaches of the as- 
sured, the court properly excluded evidence of the impressions made 
upon his mind by casual intercourse with him. Opinions are only 
admitted in evidence as a matter of necessity, and in cases in which 
the observation and expericnce of ordinary persons will not enable 
them to draw correct conclusions from the particular facts. It would 
be dangerous in the extreme to permit the surmises and conjectures 
of experts to go to a jury as important evidence, 

Experts may give opinions based on facts, not on conjecture. 

The plaintiff, under objection by the defendant, was permitted to 
ask medical witnesses questions based upon the report of the medical 
examiner of the assured to the defendant, and which had been veri- 
fied by him as a witness, and also upon the hypothesis that the as- 
sured had at the time of the insurance been afflicted with severe at- 
tacks of headache, as alleged by the defendant, and in support of 
which allegations evidence had been given. The witnesses testified 
that the results of the examination detailed by the examiner indicated 
unusually good health in the subject; that they would not expect to 
find such physical health in a person who had had oft repeated severe 
attacks of headache—that is, that the state of health indicated by the 
reported examinationwas inconsistent with a functional derangement 
as claimed and alleged by the defendant. The evidence was unobjec- 
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tionable. The physical condition and state of health of the assured 
at the time of the application was directly in issue, and any evidence 
tending to show that he was then in sound health, and a proper sub- 
ject of insurance, was competent. Rawle vs. Am. Mut. Life Ins. Co., 
supra. All persons of ordinary understanding are competent to form 
an opinion, whether one whom they have opportunity to observe ap- 
pears to be sick or well at the time. 1 Greenl. Ev. § 440, a. - 

Medical men of skill and experience are not necessarily restricted 
to their own observation, but may give an opinion based upon facts 
proved by others, or upon hypothetical cases, when pertinent to the 
issue, and evidence has been given tending to prove the facts as- 
sumed. 

The defendant asked the judge to charge the jury that the state- 
ments of the assured made to Dr. Mandeville, if untrue, whether in- 
tentionally false or not, would vitiate the policy. Dr. Mandeville was 
the medical examiner in behalf of the defendant, and the statements 
referred to were made by the assured in answer to questions put by 
the examiner, and upon which in part he based his report to the com- 
pany. The report of the examiner constituted no part of the appli- 
cation for insurance. That was signed by the applicant, and by a 
a clause in the written policy it was provided that if the representa- 
tions made in the application should be found in any respect untrue 
the policy should be null and void. The statements in the applica- 
tion were in the nature of warranties, and if untrue in fact, the pol- 
icy would have been avoided. 

It is sufficient to avoid a policy that any one thing warranted is not 
true, and where the representation is a part of the contract, its truth, 
not its materiality, is in question. Anderson vs. Fitzgerald, 4 H. of 
Lords Cases, 484. But a mere representation need only be substan- 
tially complied with, and in particulars material to the risk. It con- 
stitutes no part of the contract of insurance. The representations 
were verbal, and it is said in Campbell vs. N. E. Mut. Life Ins. 
Co., 98 Mass., 381, “that verbal representations can never be con- 
verted into warranties, otherwise than by being afterward written into 
the policy.” 

The questions put by, and answered to Dr. Mandeville, were not 
written in or referred to in the policy, or made material by it. The 
materiality to the risk of a fact concealed or misrepresented in the ab- 
sence of fraud, is one of the elements, and controlling in determining 
the effect of such concealment or misrepresentation upon the con- 
tract. Seaman vs. Fonnereau, 2 Strange, 1,183 ; Moses vs. Del. Ins 
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Co., 1 Wash., C. C. Rep., 385 ; Ricards vs. Murdock, 10 B. and C., 
527; Fiske vs. N. E. Marine Ins. Co., 15 Pick., 310; Anderson vs. 
Fitzgerald, supra ; Farmers Ins. and L. Co. vs. Snyder, 16 W. R., 
481. A fraudulent representation in respect to a fact not material to 
the risk, if, in the judgment of the insured, it be material in re- 
spect to his inducements to undertake the risk, will avoid the policy. 
Valton vs. Natl. Fund Life Ins. Co., 20 N. Y., 32. By the form of 
the requirement, all fraud and fraudulent intent was expressly exclud- 
ed from the praposition, and no particular statement was referred to 
and claimed to be untrue, and no distinction was made between state- 
ments material to the risk and those wholly immaterial. The court 
was asked in substance to charge that any statement made to the ex- 
aminer, although made innocently and in good faith, and as to a fact 
not material to the risk, or at all influencing the action of the insur- 
ers, if untrue, would avoid the policy. Instructions to the jury in the 
terms of the request, would have been erroneous, and were properly 
refused. 

The only other exception urged upon this appeal is to a single 
paragraph in the charge to the jury. 

Among the printed questions to the medical examiner of the de- 
fendant, and which was answered by him in the affirmative, is this: 
“ Are the functions of the brain, the muscular and nervous system, in 
a healthy state?” The physician testified that he put the question to 
the applicant in another form, as better adapted to his capacity, viz.: 
** Have you ever had any difficulty with your head or brain?” and he 
answered “ No.” The question evidently pointed to mental unsound- 
ness, some functional or organic derangement of the head and brain, 
some disease or ailment affecting the brain and mental powers, ma- 
terial to the risk, and it was so understood by the respondent as well 
as by the examiner. 

Representations and statements made upon an application for in- 
surance must be interpreted according to the fair and obvious import 
of the words, The inquiry was naturally as to matters which might 
affect the general health; and the continuance of life, and temporary 
and occasional] physical disturbances, the result of accidental causes, 
and to which all men are more or less subject, were not in the mind 
of either of the parties. The question to the medical examiner, and 
which was the key to that put to the insured in different words, was 
as to the “ functions of the brain.” The inquiry was not as to occa- 
sional headaches, whether arising from indigestion, a derangement 
of the stomach or bowels, or other cause. 





768 St of Decisions, [ Oct. 


There was no evidence tending to show any derangement of the 
functions of the brain, or muscular and nervous systems. There 
was no evidence that the recurrence of the periodical attacks of head- 
ache had an origin or cause indicating any permanent disease, or that 
they, or their cause, might shorten the life of the subject, or that the 
fact of their existence was at all material to the risk. There was no 
question for the jury upon this branch of the case, and upon the issue 
tendered upon this statement and representation of the insured, and 
therefore the alleged error of the judge, if error was committed in 
the submission of a question to the jury upon this representation, 
could work no injury to the defendant, and must be disregarded. 

There being no evidence that the representation as made was un- 
true in fact, or that the functions of the brain, and nervous and 
muscular systems, were not in a healthy state, it is not necessary to 
consider whether, if the representations had been untrue, the policy 
would have been vitiated without proof that they were fraudulently 
made. The judge charged that the policy would not be vitiated, 
although the representations were not strictly true, if the applicant 
answered the question truthfully as he understood it, and as he 
knew his own case and the peculiarities of his own case. We do 
not pass upon the exception to this particular ruling, for the reason 
that there was no evidence of the untruthfulness of the represent- 
ation as made and reported to the defendant. This disposes of all 
the objections to the recovery and judgment taken in this court. 

The judgment must be affirmed. 
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COURT OF APPEALS OF NEW YORK. 


Appeai from the General Term of the Supreme Court. 


EDWARD SAVAGE, Testamentary Trostes, erc., Respondent, 
vs. 
THE HOWARD INS. CO., Appeilant.* 


THE SAME, 
ve. 


THE LONG ISLAND INS. CO., Appellant.* 


The policies were issued by the appellants to the heirs and representatives of the 
deceased owner of the property, and contained a provision that if the property 
should be sold or transferred, or if any change should take place in the title or 
possession without the consent of the company indorsed thereon, the policy 
should be void. Afterwards the executrix sold the property without assigning the 

olicies of insurance, and without the appellant’s consent, for $8,000.00, receiving 
ack a mortgage for $7,000.00 which was unpaid at the time of the loss. The 
purchaser was in possession of the property under a lease at the time of the in- 
surance, and continued in possession until the time of the fire by which the prop- 
erty was destroyed. The plaintiff was trustee and administrator with the will 
annexed, under which he had authority to insure, selland convey the property. 

Held, that contracts of insurance are to be interpreted by the same rules that ap- 
ply to other written instruments, and one cardinal rule requires, that words and 
phrases shall be taken in their ordinary popular sense, unless they appear to have 
been used in a different sense. 


Held, that the insurers and the insured may agree upon the terms of the contract, 
and make its validity or continuance depend upon any terms and conditions, 
lawful in themselves, which they may deem reasonable or proper, and whether 
reasonable or unreasonable is for them, not for the courts, to determine. 

Held, that the insurers had the right to treat any change or alteration, either of 
title or possession, as material, and to provide that such change or alteration 
should avoid the policy ; and if the assured assented to the contract with this 
condition and limitation, effect must be given to the condition according to its 
terms. 

Held, that the plaintiff held the title in trust for the heirs of the decedent, and was 
entitled to the benefit of the policy in trust, for the beneficiaries under the will, 
although he is not speceficially named. 


Held, that the word ‘‘ property” was used for the corpus of the thing insured, as 
distinguished from the interest of the insured in it. 


* Decision rendered May 3rd, 1873, 
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Held, that it is sufficient to put an end to the policy that there has been a change in 
the title, and no one can say that a conveyance of the fee and substituting the 
interest of a mortgagee in the insured, is not a substantial change in the title. 
Judgment rendered and a new trial granted. 


Appeals from judgments of the General Term of the Supreme 
Court in the Third Judicial Department, affirming judgments of the 
Special Term in favor of the plaintiff. 

These actions were brought on two policies of insurance for $1,000 
each, on a grist mill and machinery. The policies were issued to the 
“heirs and representatives of Andrew Kirk, deceased,” and each 
contained the following provision, viz.: “If the property be sold or 
transferred, or any change takes place in title or possession, whether 
by legal process or judicial decree, or voluntary transfer or convey- 
ance, without the consent of the company indorsed thereon, the 
policy shall be void.” The original plaintiff was Marilla Kirk, execu- 
trix of the last will and testament of said Andrew Kirk, deceased, 
under which she was authorized, as executrix, to insure, sell and con- 
vey his property. In February, 1870, after the policies were issued, 
Marilla Kirk, as said executrix, sold the grist mill to Henry O. Ar- 
nold, without obtaining the consent of the insurance companies and 
without notice to them, and did not assign the policies of insurance. 

The grist mill was sold for $8,000.00 in cash, Arnold giving a mort- 
gage back for $7,000.00, which mortgage is still unpaid. Arnold was 
in possession of the mill, and occupied it before purchasing, and 
when the policy was given, under a lease from Marilla Kirk, the ex- 
ecutrix, and continued in possession after the purchase, and at the 
time of the fire by which the mill was destroyed ; and there was no 
change with regard to the possession or use and occupancy of the 
mill from the time of making the insurance. August 1, 1870, the 
said mill was destroyed by fire, and due notice, accompanied with 
proper proof of loss, was given to the companies. 

Marilla Kirk resigned her office August 29, 1871, and the plaintifi 
was duly appointed trustee and administrator, with the will annexed, 
and as such was substituted as plaintiff herein. 

The action was tried at a Circuit Court of the Supreme Court, 
held in Albany, N. Y., January 30, 1872, before Hon.Wm. L. Learned, 
Justice, without a jury, and plaintiff was adjudged to recover in each 
case the full amount claimed. 


Samvet Hann, for Appellants. 
Joun Goutp, for Respondents, 
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ALLEN, J. 


The questions presented by these appeals resolve themselves into 
a single one, as to the true construction of the policies of insurance. 
Contracts of insurance are construed so as to give effect to the in- 
tent of the parties as indicated by the language employed. They do 
not in any respect differ from other written instruments, but are in- 
terpreted by the same rules, and one cardinal rule of interpretation 
requires that words and phrases in contracts, as well as in statutes 
and other written instruments, shall be taken in their ordinary popu- 
lar sense, unless they appear to have been used in a different sense. 
Springfield F. and M. Ins. Co. vs. Allen, 43 N. Y., 389.* 

The insurers and insured may agree upon the terms of the con- 
tract, and make its validity or continuance depend upon any terms 
and conditions lawful in themselves, which they may deem reason- 
able or proper, and whether reasonable or unreasonable is for them, 
not for the courts, to determine. The title of the insured to the 
property at risk, and the measure and extent of his interest, is in the 
nature of things a material subject of inquiry in the making of the 
contract. The insurers have a right to know to what extent the in- 
sured has the ability to protect, or an interest in protecting, the 
property against the perils insured against, and whether other par- 
ties have insurable interests which may enable those interested to 
secure, in the aggregate, insurances in excess of the value of the 
property. The insurers certainly had the right to treat any change 
or alteration either of title or possession as material, and provide 
that such alteration or change should avoid the policy, and if the 
assured assented to the contract with this condition and limitation, 
effect must be given to the condition according to its terms. Daven- 
port vs. New England Ins. Co., 6 Cush., 340; Edwards vs. Mutual 
Safety F. Ins. Co., 1 Allen, 311. As well the insured as the insurers 
are interested in the faithful observance of the conditions of the con- 
tract. The premium demanded is essentially regulated by the con- 
ditions of the contract, and the risk assumed ; if conditions deemed 
material by the insurers are disregarded by the insured, or nullified 
by the courts, the insured will be made to suffer in the increased cost 
of insurance, as all will be made to pay for absolute and extreme 
risks, 

By the policies, “the heirs and representatives of A. Kirk, deceased,” 
were insured against loss, etc. It is not disputed that they were, and 


* 1 Ins. Law Jou’), 57. 
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are, valid policies in favor of the plaintiff, as testamentary trustee of 
the real estate of the deceased, in whom the title to the premises in- 
sured was vested at the time of the insurance. He held the title in 
trust for the heirs of the decedent, and is entitled to the benefit of 
the policy in trust for the beneficiaries under the will, although he is 
not specifically named. Clinton vs. Hope Ins. Co., 45 N. Y., 454 ;* 
Herkimer vs. Rice, 27, ib., 163. 

Each of the insurances was upon the condition, expressed in the 
body of the policy, that “if the property be sold or transferred, or 
any change take place in the title or possession, whether by legal pro- 
cess or judicial decree, or voluntary transfer or conveyance, etc., 
then, and in every such case, this policy shall be void.” 

The word “ property ” was used here for the corpus of the thing 
insured, as distinguished from the interest of the insured in it, the 
thing owned, and which was capable of being sold or transferred, and 
of which possession could be had. The word was used as it is in the 
division of property into real or personal, to indicate the thing itself, 
and not the estate or interest in it. In other policies other expres- 
sions, widely different from this, have been held to mean simply the 
insurable interest in the property or thing insured. As in Hitchcock 
vs. N. W. Ins. Co., 26 N. Y., 68, the policy was to become void ‘in 
case of transfer or termination of the interest of the assured in the 
property insured,” and it was held that so long as an insurable inter- 
est remained, the policy was not avoided: An insurable interest may 
exist independent of the title to the property, and as in that case the 
property may be sold, but an insurable interest covered by the policy 
may remain. 

That case was decided upon the peculiar phraseology of the condi- 
tion. The conditions before us are broader, and intended to provide 
against a transfer of title or change in the title or possession, irre- 
spective of any insurable interest that might arise or remain upon 
the change of title. In other cases cited the conditions of the poli- 
cies have differed somewhat in words from that in Hitchcock’s case, 
but were in substance the same, and in none of the cases upon which 
the respondent relies did the condition make void the policy upon a 
sale or transfer of the property itself. 

The condition found in these policies has been held, whenever it has 
come before the courts, to prohibit the sale or transfer of the proper- 
ty, and a change of title has been held to work an avoidance of the 
policy. It is by no means a forfeiture or penalty, or in the nature of 

* 1 Ins. Law Jour’!, 436, 
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a forfeiture. The parties have determined by their own agreement 
the conditions of the liability and the extent of the obligations of the 
insurers, and they can only be held liable in accordance with the terms 
of the agreement, and within the conditions of the obligation. 

In Tittemore vs. Vermont Mut. F. Ins. Co., 20 Vermont, 546, the 
policy was to become void if the property should be alienated by 
sale or otherwise, and while it was held that a conveyance and a 
simultaneous reconveyance, with the right of the original owner to 
continue in possession, was not an alietiation within the condition, al- 
though the last deed was conditioned to be void on the payment of a 
fixed sum within a specified time, the court was of the opinion that 
had the premises been conveyed, and a mortgage merely taken back 
for the purchase money, it would have been an alienation avoiding 
the policy. There was no personal agreement, by the grant or in the 
second deed, to pay the moneys mentioned therein, so that the trans- 
action was but a conditional sale, optional with the vendee whether 
he would consummate it, and the vendor retained the possession. It 
was in substance and effect an executory agreement to sell in the fu- 
ture. Van Deusen vs. Charter Oak F. and M. Ins. Co., 1 Rob., 55, 
was within the same principle. There was no absolute alienation or 
transfer of title and possession. In Stetson vs. Mass. Mut. F. Ins. 
Co., 4 Mass., 330, the court construed the policy as importing the 
continuance of the contract, notwithstanding the alienation of the 
premises, to the extent of the insurable interest remaining. 

The policy gave the insured the liberty upon an alienation to sur- 
render the policy or to transfer it. 

The effect of a conveyance of the property, and the taking back a 
mortgage for the consideration, upon a policy conditioned to become 
void upon a sale or alienation of the property insured in whole or 
in part, was considered in Abbott vs. Hampden Mut. F. Ins. Co., 30 
Maine, 414, and it was adjudged that to constitute an alienation 
which would avoid the policy, it was not necessary that there should 
be an absolute transfer of the whole or any distinct portion of the 
property. If there has been a disposition of any part of it in such 
form that any property has passed to another, the alienation has 
occurred. 

The title was regarded as having passed to another who had be- 
come the owner, entitled to the possession, and the vendor had but 
a lien for the purchase money, which would never serve to restore 
the title except upon a failure of the purchaser and mortgagor to 
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perform the condition of the mortgage, and the latter could at any 
time discharge the lien by paying the mortgage debt. 

While the interests of the owner in fee and the mortgagee are 
both insurable, and each may have independent insurances, each 
covering his own interest, the interests are entirely distinct, and the 
rights and obligations of the parties to the contract different. Had 
the plaintiff been insured as mortgagee, the insurer, upon payment 
of a loss, would be entitled to be subrogated to the rights of the 
mortgagee against the mortgagor. The distinction between an issue 
based on a denial of an insurable interest, and the question whether 
there had been an alienation or change of title was recognized in 
Orrell vs. Hampden F. Ins. Co., 13 Gray, 431. A change of title, 
valid as between the parties, was treated as a breach of the condition, 
but there no alienation was proved. A mortgage is not an alien- 
ation of the property mortgaged, but when the condition of the 
policy was that “all alienations and alterations in the ownership, 
ete.,” of the property should make void the policy, a mortgage was 
held to be an alteration of the ownership, and to make void the in- 
surance. Edwards vs. Mut. Safety F. Ins. Co.,1 Allen, 311. The 
court thought it material to the insurers to know who had title to or 
interest in the property insured. 

The question was directly before this court in Springfield F. and 
M. Ins. Co. vs. Allen, 43 N. Y., 389,* and it was there held without 
dissent, following the current of authority and giving the policy 
a fair and reasonable interpretation, that the policy providing it 
should be void upon “any change of title in the property insured,” 
it became void by a transfer of the premises by the owner, although 
the interest of the assured, a mortgagee, was not changed subsequent 
to the date of the policy. Where the insurance was to the owner of 
the property, loss, if any, payable to a mortgagee with a similar con- 
dition as in this case, an alienation of the property by the mortgagor 
was adjudged to make void the policy. Grosvenor vs. Atlantic F. 
Ins. Co., of Brooklyn, 17 N. Y., 391. The condition is not capable of 
two readings, and the courts have no right, under the pretense of in- 
terpretation, to nullify a material provision inserted for the reasonable 
protection of the insurers, and thus exercise a dispensing power insfa- 
vor of the insured. It cannot be said that a conveyance of the fee 
and the taking back 4 mortgage for the purchase money, is not as well 
a sale and transfer as a change of title. 

It is sufficient to put an end to the policy that there has been a 


* J Ins. Law Jour'l, 57. 
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change in the title, and no one can say that a conveyance of the fee 
and substituting the interest of a mortgagee in the insured is not a 
substantial change in the title. But the sale and transfer of the pro- 
perty was complete and absolute, and the retaining a lien for the pur- 
chase money, either in the form of a mortgage or otherwise, did not 
change the character or effect of the conveyance. The fact that to 
preserve equities and exclude liens which might otherwise defeat pur- 
chase-money liens, courts regard a deed of conveyance and purchase- 
money mortgage as simultaneous, and the rights of the parties, as if the 
title tv the amount of the mortgage had never passed out of the grant- 
or, do not aid in construing this contract, or tend to establish the claim 
of the respondent that there has been no transfer of the property. 

Another clause in the policy adds force to the views expressed. It 
requires that if the interest of the assured in the property be any 
other than the entire, unconditional and sole ownership, it shall be so 
represented and so expressed in the policy. Had the plaintiff desired 
to be insured as mortgagee, he should have seen that the interest was 
truly expressed in the contract. 

Another clause providing for the case of the sale and delivery of 
property insured, is only applicable, by its very terms, to personal 
property, and does not qualify or affect the condition which has been 
considered, and which controls in these actions. 

The judgment must be reversed and a new trial granted. 


UNITED STATES CIRCUIT COURT, 


NORTHERN DISTRICT OF ILLINOIS. 


J. YOUNG SCAMMON, Plaintiff, 
vs. 


MARK KIMBALL, Asstenre or toe MUTUAL 
SECURITY CO., Defendant.* 


The company became bankrupt on account of I@gses at the great Chicago fire. The 
plaintiff sustained losses to a large amount by the fire, for which the company 


* Decision rendered September, 1873. From Chicago Legal News. 
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was liable under policies issued to him. He was also one of the original sub- 
scribers to the capital stock of the company, and a part only of the amount 
subscribed had been paid. For the remainder he had given his promissory 
notes, which were unpaid at the time of the decree in bankruptcy. ‘The plain- 
tiff was also at the time of the fire the treasurer of the company, and had a 
large amount of the company’s funds in his hands. 


Held, that if the amount due from the plaintiff to the company for his subscription 
to the stock was an ordinary debt, he would have the right to set off against it 
his losses under the policies, 


Held, that the charter of the company permits him to retain a part of the com- 
pany’s capital, and hold it in trust for the creditors, and that to allow him, 
when the company is insolvent and bankrupt, to pay himself for his losses 
under the policies out of this capital, would enable him to take advantage of 
his fiduciary relations to obtain a preference over other creditors. 


Held, that before a set off would be admissible as between the company and its 
treasurer in case of the insolvency or bankruptcy of the company, there must 
be satisfactory evidence that he, as to the money in his possession, had taken 
the position of an outside party, and that the set-off is not maintainable unless 
there is established the simpie relation of debtor and creditor. Claim for the 
set-off overruled. : 


Gro. W. Smrra anp Samvet W. Fouzer, for Complainant. 
Wiuuums & Tuompson, for Assignee. 


Drummonp, J. 


This was a bill in equity to claim a set-off against certain demands 
of the assignee of the company. The debt sought to be set off arose 
as follows: At the time of the fire in Chicago, on the 8th and 9th 
of October, 1871, the plaintiff held several policies of insurance 
against the company, as indemnity for loss by fire. He sustained 
loss to a large amount, which, it is conceded, was within the terms 
of the policies, and for which the company is liable. This, and other 
losses at the same time, rendered the company insolvent, and it was 
shortly after put into bankruptcy by its creditors. The assignee, 
whilé admitting the liability of the company, denied that the debt 
could be set off against the demands of the company, and filed a 
cross bill asking for a decree against the plaintiff for these demands. 
They were two, and the first arose as follows: The charter of the 
company authorized the subscribers to the stock to pay a small per- 
centage of their subscriptions in money, and to give notes with real 
or personal security for the remainder, and declared that when $50,- 
000.00 of the capital stock was subscribed, and five per cent. paid, 
and the remainder secured, business could be commenced. The 
plaintiff was one of the original subscribers for a considerable 
amount of the stock, and pdid in one installment, and gave promis- 
sory notes to the company, secured as required, for the remainder. 
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This has never been wholly paid by the plaintiff, and at the time of 
the decree of bankruptcy he. was indebted to the company for a part 
of his subscription to the stock. 

The other demand was as follows: From the organization of the 
sompany, in 1864, the plaintiff has been a director and a member of 
ihe executive and financial committee, and one of its chief managers. 
After the stuck was subscribed and a portion of it paid, the plaintiff 
proposed to take the amount, hold it subject to call, and pay interest 
at ten per cent. This offer was never distinctly and in form accepted 
by the board of directors, but the plaintiff being a banker at the 
time, held the money, and interest was credited on the sum total. 
The act and the result seem to have been acquiesced in by the direc- 
tors and by the company for some years. There were other assets 
which appear at first to have been paid to the treasurer or secretary, 
and deposited to the credit of the company in the Mechanics’ National 
Bank, of which the plaintiff was president. The money in his hands 
was used as required. In 1868 a further call was made on the stock 
subscription, and afterward, what was obtained, as well as other 
funds, appears to have been deposited in the Mechanics’ National 
Bank to the credit of the plaintiff. There was always a treasurer of 
the company, and in 1870 the plaintiff was elected treasurer, and re- 
elected in 1871, and was treasurer at the time of the fire, October 8th 
and 9th, 1871. In 1870 the plaintiff objected to paying ten per cent. 
interest. No distinct action was taken on this. After he was elected 
treasurer, the money of the company was permitted to remain in his 
hands, as before, by general acquiescence. There was credited to 
the company each year, at first ten per cent. interest, and for the 
year ending July, 1871, eight per cent. There was nothing on the 
books of the company to show that the money was loaned to the 
plaintiff, but they contained reports made from time to time, with 
interest credited. The books and reports, and indeed all the records 
of the company, treated the money in the hands of the plaintiff as 
stock or cash assets, or cash in bank, and after September, 1869, all 
money was charged to the treasurer. At the time of the fire the 
plaintiff had in his hands, under the circumstances above mentioned, 
the sum of $39,188.33 belonging to fhe company, 

It was claimed by the plaintiff that at the time the funds of the 
company were thus in his keeping, in consequence of losses, he had 
made considerable advances to the company to enable it to pay the 
same. 


The first question is, whether the plaintiff has the right to-set off 
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his losses under policies of the company against his subscription to 
the stock. In one sense, what the plaintiff owes the company on his 
stock is a debt due the company. What the company owes the plain- 
tiff on his policies of insurance is a debt due the plaintiff. The debts 
are mutual, in that they exist from one to the other reciprocally. And 
if the debt due from the plaintiff were an ordinary debt, then, as we 
have already decided in the case of Drake vs. Rollo, assignee, the set- 
off would be allowed, although the result would be to pay the plain- 
tiff his claim against the company in preference to other creditors. We 
are to apply the bankrupt law to the law of the State creating the 
corporation. The charter authorized the company to commence busi- 
ness on the payment of five per cent. of the amount subscribed, pro- 
vided the payment of the remainder of the stock was secured. 

The purpose of this was to accommodate the stockholders, by per- 
mitting secured promises to pay to stand in the place of the money. 
It was still intended as a fund to protect the creditors of the com- 
pany, and the charter pointed out the special manner in which the 
fund could be made available in case of necessity, and which has been 
followed in this case. So long as the company was solvent there 
might not be any serious objection to the stockholder insisting that 
his loss on a policy should be an answer to a call to pay his subscrip- 
tion to the stock, because if he were to pay his subscription, the com- 
pany would be obliged immediately to refund to the extent of the 
loss. In that case no one is injured by the allowance of the set-off. But 
where the company is insolvent and bankrupt, it is different. Some 
one must sustain a loss, and the question is whether the stockholder 
who has not paid his stock subscription, and who happens to have a 
policy on which the company is liable, shall bear his share of the loss, 
or shall be paid in full the extent of his subscription. Does the fact 
of insolvency or bankruptcy make no change in the rule? We think 
it does, and that there is a difference in principle between the two 
cases. We have the right to judge of causes from their effects, and 
to reason accordingly, and certainly we ought not to sanction a rule 
which produces so much loss to the general creditors of the company, 
unless by following a different course we trench upon some settled 
principles of law or equity. Where a party borrows from the capital 
of the company, takes out a policy, sustains a loss, and in case of in- 
solvency and bankruptcy claims to set it off, we admit it, because he 
is an ordinary debtor of the company, and therefore comes within the 
rule that one debt answers another, however hard it may occasionally 
be, and doubtful on general principles of ethics. But in this case the 
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plaintiff is not an ordinary debtor of the company. The charter has per- 
mited him to retain a part of the capital of the company, and hold it 
in trust for the creditors. And, it seems to us, that to allow him, under 
the circumstances of the case, to pay himself in the way he seeks for his 
losses under the policies, would enable him to take advantage of his 
fiduciary relations, and obtain a preference over the other creditors, 
not warranted by the equitable principles of the bankrupt law, and 
contrary to the manifest intent of the charter of the company. 

In a court of equity, as a set-off may be allowed which is not sus- 
tainable at law, so we suppose, though generally equity follows the 
law, there may be a set-off, technically good at law, which, owing to 
the relations of the parties, may not be admissible. In this case the 
plaintiff comes into a court of equity for relief, and we think he should 
first do equity by making good his share of the capital stock, on the 
strength of which the company obtained its credit, and were enabled 
to start in business. This has become equity, because he is in one 
sense a trustee of that fund, and because, further, the company is in- 
solvent and in bankruptcy. 

Some very late English authorities were cited by the plaintiff's 
counsel, which it is insisted are decisive of this case in favor of the 
set-off. 

The first was—In re Duckworth, 2 Law Reports (Chancery Appeal 
Cases) 1866-7. It is difficult to comprehend this case fully without 
an examination of the various statutes referred to. The party had 
subscribed for certain shares of stock in a company; he was also a 
creditor. The company was wound up under a special statute. After- 
ward the party made an assignment for the benefit of his creditors, 
which was registered in bankruptcy. The question was between the 
representatives of the company, under the winding-up act, and the 
trustees, under the bankruptcy registration, as to the right of the lat- 
ter to set off the debt from the company to the party, against calls 
for the subscription, and the court held that the set-off was allowable, 
on the ground apparently that the case was one of ordinary mutual 
debts, and so within the statute in bankruptcy as to set-off. It was 
admitted that if the court of chancery, as such, had been adjudicat- 
ing the case, that the set-off would not be allowed, because the true 
construction of the winding-up act cut it off. 

But treating it as a court of bankruptcy, and not as a court of 
equity, and independent of the differences between that case and this, 
the reasoning of the court is not very satisfactory. The judge merely 





780 Report of Decisions. [ Oct. 


says, it is his opinion that there would be a set-off under a particular 
section of the statute. 

The other case is Jn re Universal Banking Corporation, 5 Law Re- 
ports (Chancery Appeal Cases), 492, 1869-’70—and is similar to the 
first and relies upon it. 

So far as these cases show that a subscriber to the stock of a com- 
pany may set off a demand due from the company against his sub- 
scription, under the circumstances set forth, there may be certain 
analogies between those cases and this, though the debts are treated 
throughout as ordinary debts, and no consideration seems to have 
been given to any relation of trust existing between the parties. And 
besides, as already intimated, there are various statutes referred to, 
which may have more or less affected the views of the court. The 
winding-up act seems to concede that the principle of set-off, in case 
of contribution, is wrong, as it prohibits it. 

These cases were both decided after the passage of our bankrupt 
law, and therefore could not have entered into the consideration of 
the law-maker. But there are some decisions in this country which do 
not agree with the principle of those late English cases. 

It seems to be admitted by the counsel of the plaintiff, that in the 
case of mutual companies, so-called, the rule did not apply of allow- 
ing set-off. One case may be referred to—Lawrence vs. Nelson, 21 
New York R., 158—where the party had given what is termed a “ pre- 
mium note,” and had sustained a loss—one a debt due him from the 
company, the other by him to the company, and he sought to set off 
his claim on the policy against his premium note, and the court held 
that this could not be done in that case, because the note constituted 
a part of the capital of the company, and in case of insolvency to 
suffer it to be done would be giving one creditor an unfair advantage 
over another. ' 

The bankrupt in this case was called a mutual company, though 
technically a stock company, but we are somewhat at a loss to under- 
stand the alleged difference between the two cases ; it is true we can 
call one a joint stock company and the other a mutual company, but 
names do not change things. In both the “ bills payable ” constitute 
a part of the capital of the company, and a trust fund for the benefit 
of creditors. In both the party owing the bills receivable has met 
with a loss on a policy of the company. The difference, if any, seems 
to be in favor of the premium note as claiming a set-off, because that 
isgiven for the po.icy, and by a species of arrangement stands indi- 
ractly as a part or the captial whereas here the bills receivable have 
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to be treated directly as a part of the capital, and were given with 
that special purpose. 

It seems to us that the argument of the court in the case of Law- 
rence vs. Nelson applies in this case. 

It is said that the bankrupt law has not taken away any of the 
rights of set-off, but has recognized and enforced them. That is so, 
but the bankrupt law was not intended to encourage anything in- 
equitable, or to enable one to take advantage of the bankruptcy of an 
individual or of a company, to obtain payment in full, while others 
could only have a pittance, and especially when those seeking the ad- 
vantage occupied relations of trust. 

It follows, from what we have said, that we are of opinion that the 
plaintiff has not the right in equity to set off his losses on the poli- 
cies against his liabilities for the payment of the stock of the com- 
pany. We think that the obligation of every person who subscribes 
and owes for stock in such a company as this, is in case of its insol- 
vency to pay what he owes for the benefit of the creditors. 

The other question is as to the equitable right of set-off of the 
claims under the policies against the funds which the plaintiff held 
as the treasurer of the company. 

Here the position of the plaintiff was unquestionably that of trus- 
tee. The only point is whether that was changed by the contract, or 
rather, understanding of the parties. It may be admitted that the 
fair inference is that the plaintiff had the right to use the money, be- 
cause the payment of interest implies that ; but it is impossible to 
consider this part of the case fairly without bearing in mind the pe- 
culiar relations of the parties to each other. If the plaintiff had 
authority to employ the funds, as treasurer, he was obliged to have 
them always ready to answer the necessities of the company. He 
was still, as to them, a trustee, and not an ordinary debtor of the 
company. It was the case of a trustee using the trust funds with 
the consent of the cestui que trust, but always on the condition that 
they were to be so used that he could meet the object of the trust. 

The evidencé shows that at the time of the fire the plaintiff had in 
his hands the funds of the company. It was as treasurer. Having 
met with losses on his policies, he claims the right, so to speak, of 
sequestering the funds in his hands as treasurer to answer his losses 
as a general creditor of the company. If we concede this may be 
permissible in case of an ordinary debtor, we think it would not 
apply to one occupying the situation of the plaintiff. He would be 
receiving the obligations of the company upon different terms from 
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an ordinary policy-holder, and he would occupy a vantage ground 
over others. 

There are several difficulties in the way of a set-off on the special 
facts of the case. The plaintiff was elected treasurer in 1870. What- 
ever arrangement was made, if at all, was prior to that time. The 
most that can be said is that after he was elected treasurer, the funds 
in his hands, while they were, from time to time, reported as cash or 
capital, drew interest, which was accounted for, and this with the ac- 
quiescence of those who may be presumed to represent the company. 
There was no distinct contract made with him while he was treasurer 
which would constitute him the debtor, and nothing more, of the 
company. 

The plaintiff was not only the banker of the company, but its 
treasurer, considered as sustaining those relations to the company 
pertaining to the office. It is very clear that whatever may have 
been the view of the plaintiff, the directors and the company did not 
regard the plaintiff as the mere borrower of the funds in his hands, 
and before a set-off would be admissible as between the company 
and its treasurer in case of the insolvency or bankruptcy of the for- 
mer, there ought to be satisfactory evidence that he, as to the money, 
had taken the position of an outside party ; in other words, that he 
had, as to the money, ceased to be the treasurer of the company. 

We need not refer to the question, whether if it was a loan to the 
treasurer by the directors, it was a violation of law, and therefore 
invalid. We prefer to place it on the ground that under some of the 
conceded facts of the case the set-off is not maintainable, unless 
there is established the simple relation of debtor and creditor. This, 
we think, has not been done, and therefore we overrule the claim of 
set-off. 

The original bill will be dismissed, and a decree will be rendered 
for the assignee on the cross-bill for the amount due. 
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COMMISSION OF APPEALS OF NEW YORK. 


Appeal from the Supreme Court of the First Judicial Department. 


LEONARD APPLEBY ¢é al., Respondenis, 
vs. 


THE ASTOR FIRE INS. CO., ‘Appellant.* 


The respondents, manufactnrers of tobacco and snuff, occupied a part of the pre- 
mises for storage purposes, under a lease. The lease contained a provision that 
the premises were not to be used for any purpose deemed extra hazardous by 
insurance companies on account of fire. Subsequently the plaintiffs permitted 
Messrs. Saurin & Osgood to occupy four floors of the building in the business 
of putting together and finishing of chairs—the separate parts of which were 
made in Massachusetts. In this operation various substances, such as glue, 
paint, alcohol, varnish, and benzine were used, and the fire was occasioned by 
the use of an alcohol lamp, used by Messrs. Saurin & Osgood. Policy con- 
tained the usual prohibitions against the keeping of certain hazardous articles 
mentioned, including ‘alcohol, painters’ stock, varnish, etc.,” and that the 
premises should not be used for carrying on any trade or occupation. 


Held, that in the first class of risks, termed hazardous, no process of manufacture 
or completion of any articles therein named was contemplated, that had refer- 
ence to the keeping of articles in the finished state. 


Held, that there is an important difference between the risk of insuring an article 
— and stored in a building, and the same undergoing process of com- 
pletion. 


W. H. Arnovx, for Respondents, 
‘C, E.Wurrenzap, for Appellant. 


Appeal from a judgment of the General Term of the Supreme 
Court in the First Judicial Department, affirming a judgment entered 
upon the verdict of a jury at Circuit, in favor of the plaintiffs, for the 
sum of $10,119.37, for a loss on fire insurance policies. 

The facts appear sufficiently in the opinion. 


* Decision rendered June Term, 1873, 
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Reynotps, C. 


The plaintiffs were insured by the defendant on merchandise, 
hazardous and not hazardous, contained in brick store, No. 360 Pearl 
Street, in the city of New York. The insurance was in fact effected 
upon the plaintiffs’ stock of tobacco and snuff, in the building named, 
which they held under a lease containing a provision that the pre- 
mises were not to be used or occupied for any business deemed extra 
hazardous by insurance companies, on account of fire. The plaintiffs 
manufactured tobacco in New Jersey, had their place of business in 
Water Street, New York, and occupied a part of the premises in 
Pearl Street for the purpose of storing manufactured tobacco and 
snuff. At the time the policies were issued, the plaintiffs were the 
lessees of the entire building, which seems to have been one of five 
stories, and they at some time occupied the third floor and the base- 
ment, but at the time of the fire were only occupying the basement 
with their stock of tobacco. In April, 1863, while the policies were 
in force, the plaintiff permitted Saurin & Osgood to come in and oc- 
cupy the first, second, fourth and fifth floors of the building in their 
business, and they were in such occupation when the fire occurred, 
and it happened from the explosion of some combustible material 
they necessarily employed. Saurin & Osgood manufactured chairs, 
or partially did so, in Gardner, Massachusetts. The business which 
they introduced into No, 360 Pearl Street was the finishing of chairs, 
which had been manufactured in the rough at their factory in Mas- 
sachusetts, were shipped in an incomplete state in boxes, and when 
they reached 360 Pearl Street, New York, the boxes were opened, the 
shavings in which they had been packed were scattered around 
loosely, and the fragmentary parts of chairs were in various forms 
fitted together, and made perfect for sale. In the performance of this 
work, from eight to ten men were constantly employed, with various 
tools and implements, and among other necessary things, glue, paint, 
alcohol, varnish, and benzine, requiring four or five barrels at a time. 
In the ordinary course of the business in which Saurin & Osgood 
were engaged, the alcohol lamp, used for heating glue, with which 
different parts of a chair were put together, exploded, and the fire 
ensued in consequence. 

The contract of insurance provided that “if the premises at any 
time during the period shall be used for the purpose of carrying on 
therein any trade or occupation, or for keeping therein any articles 
denominated hazardous or especially hazardous, in the second class 
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of the classes of hazards annexed to this policy, from thenceforth, 
and so long as the same shall be so used, this policy shall be of no 
force or effect.” 

And it was further provided that “ if, during the existence of the 
policy, the risk shall be increased by any means within the control of 
the assured, or by the occupation of the premises for more hazardous 
purposes than are permitted by this policy, this policy shall be void.” 

Among the articles denominated hazardous or specially hazardous, 
in the second class of the classes of hazards annexed to the policy, 
were “oil, alcohol, painters’ stock, turpentine, spirits of turpentine, 
and varnish ;” and among trades denominated specially hazardous, 
in the second class of hazards, were “all workshops, manufacturing 
establishments, trades and mills, not above enumerated as hazardous 
or extra hazardous.” No previous mention had been made ot the 
trade or occupation of “ chair-finishing.” 

I am of the opinion that upon the undisputed facts, under the pro- 
visions of the policy, the plaintiffs were not entitled to recover, and 
that a verdict should have been directed for the defendant. The 
terms of the contract between the parties must control the result, 
and if unambiguous, neither courts nor juries can alter or modify its 
provisions, or in effect make a new one. When the insurance was 
effected, the plaintiffs occupied a part of the building for the storage 
of tobacco and snuff. This use of the building does not appear to 
lave required the presence of any of the combustible materials by’ 
the use of which the subsequent fire actually occurred. I understand 
it to be conceded by the counsel for the plaintiffs, that if the opera- 
tions of Saurin & Osgood are to be considered as a workshop or a 
manufacturing establishment, the plaintiffs were not entitled to re- 
cover, and the claim of the plaintiffs to recover is based solely on the 
ground that all uhey did, or caused to be done, came within the de- 
scription of a stock of cabinet ware, and that the use of articles or- 
dinarily prohibited, but necessary and incident to such business, did 
not avoid the policy. It is true that, in the first class of hazards, 
under the designation of “ extra hazardous No. 1,’’ “ cabinet ware” 
is named. 

It might have been suggested on the trial, I think, with some force, 
that as the insurance was on “ merchandise, hazardous and not haz- 
ardous,” “ extra hazardous” goods were not embraced, and therefore 
that even a stock of “cabinet ware” was not insured ; but as this 
question seems to have been regarded as unimportant in the court 
below, it is not necessary to give it consideration here. Conceding, 
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therefore, that a stock of “cabinet ware” was covered by the terms 
of the policy, I am not able to discover anything in the contract of 
insurance that permitted the plaintiffs to allow Saurin & Osgood to 
occupy any part of the premises for purposes such as the evidence 
disclosed. It appears to be very clear that in the first class of haz- 
ards no process of manufacture or completion of any article therein 
named was contemplated. It obviously has reference to the mere 
keeping or storage of the article named in a finished state. If other- 
wise, the subsequent restrictions of the policy against various trades, 
and their incidents, and the presence of cambustible materials are of 
no significance. 

It must be admitted that there is of necessity a large difference in 
the risk of insuring against fire any article completed and finished, 
stored in any building, and the same article in an unfinished state, 
while undergoing in various forms the process of completion. In the 
one case the thing might appear very harmless, and in the other it 
might be quite different ; and it seems that in the policy we have to 
consider, the distinction is very apparent, and presents no question 
fora jury. I do not agree that it is to be sent to a jury to say 
whether or not a lot of disjointed chairs, in an unfinished and incom- 
plete state, is a stock of “cabinet ware” in the sense in which those 
terms are employed in the policy. They plainly were not, and the 
defendant was entitled to judgment. Pindar vs. The Continental 
Ins. Co., 38 N. Y., 364; Lee.vs. Howard Ins. Co., 3 Tray, 592; Ma- 
comber vs. same, 7 id., 257; Whitmarsh vs. Charter Oak Ins. Co., 2 
Allen, 581 ; Richards vs. The Protective Ins. Co., 30 Maine, 373. 

It is presumed that the evidence offered by the defendant to show 
that the risk was increased by the use to which Saurin & Osgood de- 
voted the premises, was ruled out upon the principle that the trade 
of “chair finishing” meant a stock of “cabinet ware,” and that 
therefore the additional risks incidental to the keeping of a stock of 
cabinet ware were agreed to be borne by the insured. I am by no 
means clear that in any view of the case this evidence should not 
have been received ; but as I prefer to dispose of the case upon the 
other ground, it is not necessary to discuss that question. 

The judgment must be reversed and a new trial granted, with costs 
to abide the event. 





MIscELLANEOUS DEPARTMENT. 


CASES REPORTED. 


The case of Payson, assignee of the Republic Ins. Co. of Chicago, vs. 
Stoever, was decided in the United States Circuit Court for the Dis- 
trict of Minnesota. Many of the questions raised were identical 
with those in the case of the same plaintiff vs. Withers, 2 Ins. Law 
Jour’l., 599, and the court followed the decision in that case. The 
court held that the assignee in bankruptcy represents, as against its 
stockholders, the rights both of the company and its creditors, and 
that its assets must be collected and distributed under the superin- 
tendence of the bankrupt court, and that the unpaid stock is liable 
to creditors for all debts and liabilities. The court also discusses the 
effect upon the charter of the acts of the directors and stockholders, 
and the liability of the stockholders under the charter. 

The questions raised in Donnald et al. vs. The Piedmont and Arling- 
ton Life Ins. Co., decided in the Supreme Court of South Carolina, 
related to the payment of the premium and the renewal of the policy, 
for the year within which the death of the assured occurred. The 
court held that the conditions annexed to a personal contract like a 
policy of insurance, are not satisfied by a performance cy pres ; that 
every warranty in a policy is a condition precedent, and that the as- 
sured must aver and prove performance of it ; that the assured, who 
was an agent of the company, could not renew his own policy by a 
payment of the premiums to himself, and that the company is not 
compelled to receive payments during days of grace, when the risk 
is continued “ at the entire option of the company.” 

The case of Gerhauser us. The North British and Mercantile Ins. Co., 
decided in the Supreme Court of Nevada, was before the same court 
on a former occasion. 6 Nev.,15. The suit arose on two policies— 
one upon a brick building in Virginia City, and the other upon fur- 
niture in the building. The main defense was that of misrepresent- 
ation in regard to the condition of the building, the foundations of 
which, owing to mining operations, had settled to such an extent as 
to make it necessary to erect temporary substitutes of wood in place 
of the brick walls, and that the furniture had depreciated in value 
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since a former insurance upon it, when its value had been stated at 
the same amount as in the present policy. It was claimed that the 
agent of the defendant knew of all the facts in regard to the property, 
at the time the application was made. The decision of the court 
covers many other points raised in regard to practice, construction, 
evidence, the effect of false statemegts, ete. 

The case of Highie, Ex’r, vs. The Guardian Mutual Life Ins. Co., de- 
cided in the Court of Appeals of New York, involved questions re- 
lating to medical experts and their testimony, and to representation 
and warranty. The court lays down the doctrines applying to these 
subjects, and especially to verbal and fraudulent representations. 

The case of Savage, Trustee, etc. vs. The Howard Ins. Co., and the 
same plaintiff against The Long Island Ins. Co., were heard together 
in the Court of Appeals of New York. The policies were issued on 
a grist mill, and the main defense on the part of the companies was 
under a provision of the policies, that if the property should be sold 
or transferred, or if any change should take place in the title or pos- 
session, without the consent of the companies, the policies should be 
void. The court, reversing the judgment of the court below, held 
that a sale of the property, with a mortgage upon the property to 
secure the purchase money, amounted to a change of title and 
avoided the policies. The court also laid down the principles of con- 
struction applying to policies of insurance, and defined the insurable 
interest of trustees. 

In Scammon vs. Kimball, assignee of The Mutual Security Company, 
which became insolvent on account of losses at the great Chicago 
fire, the plaintiff demanded that the amount due him for losses cov- 
ered by policies, should be set off in satisfaction of claims against 
him for unpaid subscriptions to the capital stock of the company, 
and for amounts due from him as treasurer of the company. The 
United States Circuit Court held that these claims against the plain- 
tiff should go to satisfy the claims of all the creditors of the com- 
pany, and denied the set-off. 

In Appleby vs. The Astor Fire Ins. Co., heard in the Commission of 
Appeals of New York, the respondents, manufacturers of tobacco and 
snuff, were insured on premises used for storage of manufactured to- 
bacco. Subsequent to the insurance, a portion of the premises was 
let for the purpose of chair-finishing, and from the materials used in 
this business the fire occurred. Judgment was entered against the 
insurance company in the Supreme Court, but it was reversed and a 
new trial granted by the Commission of Appeals. 





Medical Expert Evidence. 


[From Western Jurist. ] 
MEDICAL EXPERT EVIDENCE—A VIGOROUS ATTACK. 


In a recent number of Lippincott’s Magazine, Dr. H. C. Wood 
makes a vigorous onslaught upon the average medical expert wit- 
ness, and points out very clearly the necessity of a reform in our 
methods of procuring medical evidence, especially in the department 
of toxicology. Expert witnesses are summoned for the purpose of 
enlightening the jury on technical questions, but when these experts 
are physicians, the evidence is usually so conflicting that, like the 
collision of opposing rays of light, it ends only in utter darkness. On 
questions of mental unsoundness and psychological law there is room 
for an honest difference of opinion, even among the ablest experts ; 
but toxicology is, relatively, an exact science, and affords occasion for 
little difference of opinion, except that arising from ignorance. One 
of the causes of the present difficulty, says Dr. Wood, “is the com- 
mon ignorance of legal or forensic medicine among the members of 
the profession. In none of our medical colleges is legal medicine 
taught as a part of the regular course, or as an essential branch of 
study. Consequently, when the student graduates, he has heard 
only a few passing allusions to the subject from professors of other 
branches. Unfortunately, this is more or less true of many other 
medical subjects of importance ; helped out, however, by his mother 
wit, and impelled by necessity, the imperfectly educated graduate 
after a time becomes very generally a skillful practitioner. During 
that period of his growth, his daily needs govern the direction of his 
studies, which are, therefore, more or less exclusively confined to the 
so-called practical branches. Forensic medicine is not one of these. 
Poison cases are comparatively rare, and to be called upon to give 
a definite opinion upon such matters before a legal tribunal, happens 
not once in the lifetime of most medical men. Consequently, to a 
great part of the American medical profession, legal medicine is a 
veritable terra incognita. * * * Yet physicians, who acknowledge 
that they have paid no especial attention to toxicology, do not hesi- 
tate to give the most positive opinions upon the most delicate ques- 
tions of that science. Men who would, as in honor bound, ask for a 
consultation in any case of serious sickness, outside of their line of 
private practice, on the witness stand put forth with the utmost bold- 
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ness their ignorant crudities, careless or forgetful of the tact that they 
may be imperi!ling the life of an innocent being.” 

And not only are such physicians sworn, but their opinions usually 
have as much weight with the jury as those of the most skillful spe- 
cialist ; indeed, we may safely say even greater weight, as the former 
are generally selected from the immediate locality, and are known 
either personally or by reputation to the jurors, 

But the ordinary physician is, after all, not the most dangerous 
witness in cases of alleged poisoning. The toxicologist is the main 
witness, on whuse skill, and knowledge, and integrity depends the 
issue of life and death. There is, therefore, no excuse or palliation 
for ignorance or blundering on his part, such as was exhibited by 
Professor Aiken, of the University of Maryland, in the recent cases 
of Dr. Schoeppe and of Mrs. Wharton. Dr. Wood speaks of him 
with righteous indignation, and details his gross mistakes with a 
caustic pen. Schoeppe, it will be remembered, was a young German 
physician, practicing in Carlisle, Pa. He became engaged to be 
married to a Miss Stennecke; a wealthy maiden of sixty years of age. 
In January, 1869, Miss Stennecke feeling unwell, Dr. Schoeppe was 
called, and gave her an emetic. In the afternoon she was weak, but 
apparently not ill, In the evening she became worse and very 
drowsy. She was put to bed, and was not seen again until the next 
morning, when she was found comatose, “ with contracted pupils, ir- 
regular respiration, and compléte muscular relaxation.” Late in the 
afternoon she died. Afterward, a will being found in favor of Dr. 
Schoeppe, he was charged with having poisoned her, and her body 
was exhumed and subjected to a post mortem, which, ‘‘ for culpable 
carelessness and inexcusable omissions, stands unrivaled.” Professor 
Aiken made a chemical examination of the stomach, and reported 
the finding of prussic acid, and testified at the trial that the de- 
ceased had received a fatal dose of that poison. Backed by au 
apothecary and the village doctor, the evidence of Aiken led toa 
verdict of “ guilty ;” although Dr. Wormley, who had made toxicolo- 
gy a life-long study, stoutly protested that it was impossible that 
Miss Stennecke could have been killed by prussic acid, because that 
poison does its work in a few minutes, while she had lived nearly 
twenty-four hours after the alleged poisoning. Dr. Schoeppe was 
condemned to death. So soon as the evidence got before the public, 
the analysis of Aiken and the evidence of the medical experts was 
“condemued by the united voice of all the scientific world,” and at 
last, after a protracted confinement, and after the condemned man 
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had been measured for his coffin, and heard the hammer driving the 
nails into his scaffold, a reprieve came, and the legislature passed a 
special act granting Dr. Schoeppe a new trial. At the second trial, 
charlatanism and ignorance were worsted. It was conclusively 
proved that prussic acid would always be obtained by the process 
adopted by Professor Aiken, from any stomach which has in it the 
least particle of saliva ; that if the professor did really get prussic 
acid, he manufactured it ; that the deceased could not have died of 
that poison ; that her symptoms were entirely consistent with death 
from natural causes ; and that the post mortem examination was en- 
tirely insufficient to justify the allegation that death was not pro- 
_ duced by disease. The judge, on the trial, stigmatized the evidence 
for the prosecution as insufficient to warrant the commitment of the 
accused for trial, and yet, on the same bench, only a few months be- 
fore, the accused had been condemned to death on the same evi- 
dence. . 

In the trial of Mrs. Wharton for the mfurder of General Ketchum, 
the same Professor Aiken figured as the toxicologist, with about the 
same display of accuracy and competency. His reputation had re- 
ceived a fatal stab in the Schoeppe trial, and through him the repu- 
tation of his university ; so that his associates and colleagues felt 
called upon to come up to his assistance, and so it was that almost 
all the medical evidence for the prosecution came from them—sur- 
geons, physiologists, obstetricians, but not one skilled in toxicology. 
Mr. Hagner remarked, “it seemed that the University of Maryland 
was on trial, and that blood was demanded to support it.” Aiken 
swore that he had “satisfied himself” that there was tartar emetic in 
the stomach, and estimated the amount at twenty grains ; “to weigh 
a precipitate was a labor not to be thought of when nothing more im- 
portant than the life of a woman was involved.” The medical wit- 
nesses for the defense were, fortunately, competent, and the chemical 
evidence for the prosecution was entirely refuted. 

The analysis of Professor Aiken was shown to be radically defec- 
tive, and the post mortem equally so, and the symptoms preceding 
death rather those of cerebro-spinal meningitis—then prevalent in 
Baltimore—than of tartar emetic poisoning. 

Thereupon the prosecution, without the knowledge of the defense, 
and without the presence of a representative of the accused, or even 
of a legal officer, had the body of General Ketchum exhumed, and a 
portion of it put into the hands—“ not of a chemist of national repu- 
tation, bift of an individual who had been advanced from the position 
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of hospital steward at Washington to that of professor of chemistry 
in a small institution at Baltimore.” His analysis:proved to be even 
more defective than that of Professor Aiken. It is worthy of note 
that there were in Baltimore several chemists of conceded ability in 
toxicology, and of unquestioned integrity, and the wonder is that, if 
the prosecution really did believe fhat the deceased had been 
poisoued, and were not afraid of the truth, they did not at least 
allow the presence of these gentlemen at the analysis. Judge Pierce, 
afterward writing of this trial, said: “I do not know of any case 
in the annals of criminal jurisprudence which, from the evidence 
submitted in the case, had so baseless a foundation for so grave a 
charge.” 

On the trial of Mrs. Wharton for an attempt to poison Van Ness, 
we have not the space, nor is it necessary, to speak. The medical 
evidence for the prosecution was from the same persons who figured 
in her first trial, and was quite as faulty and insufficient. We may 
express the*hope, however, that that will be the last case in which 
Professor Aiken will take so prominent a part. His career has been 
sufficiently extended. Dr. Wood relates the following : 

“Some little time since, upon the chemical evidence of Professor 
Aiken, a poor colored woman was hung in Anne Arundel County, 
Maryland. She died protesting her innocence, and the general im- 
pression appears to be now that she did not commit the crime. A 
prominent member of the Maryland bar told me recently of a case 
tried in that State, in which the accused, as he stated, certainly did 
kill the deceased with arsenic, yet in which, by showing the insuffi- 
ciency of Professor Aiken’s analysis of the stomach, he obtained the 
acquittal of the prisoner.” 

The career of this Maryland professor may prove useful in calling 
public attention to the defects in our system, or rather want of sys- 
tem, of securing medical expert evidence, and may lead to speedy and 
radical reform. Bad cases sometimes lead to good law, and this case 
is one of the very worst character. But what change is advisable ? 

Dr. Wood refers to a suggestion made in the American Medical As- 
sociation, that in cases of poisoning the court appoint a commission 
to collect the scientific evidence, and adds that while this at first sight 
seems practical, there is danger of the court appointing just such 
men as Professor Aiken. The system adopted in Prussia, though ap- 
parently complicated, is probably the best in use, and one which has 
given to Prussia “the best corps of experts the world has ever seen, 
as well as the most eminent individual medical jurists.” There the 
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toxicologist has his appointment from the government. After exam- 
ining a case he sends his report to the Royal Medical College of 
Prussia, which, after investigating it, sends it, with their comments, 
to the ministry, by whom it is referred to a permanent commission of 
experts. The report of the latter body, with all the other papers, is 
finally sent to the Criminal Court. It would be a decided improve- 
ment on our present method to have an official toxicologist appointed 
by the governor, upon the recommendation of the State Medical So- 
ciety, whose duty it should be to make the chemical analysis in all 
cases of supposed poisoning, and who should receive his compensa- 
tion from the State treasury. The matter is certainly one of vital 
importance, and deserving of the serious consideration of all legal 
reformers. 


[From The American Law Register. ] 
LEGAL EDUCATION. WHY? 


Though the public attention has been frequently calied, of late, to 
the subject of legal education, there is little danger of exhausting or 
overdoing it by restating the considerations which give it its import- 
ance. It has been the pride and glory of the American bar that, as 
a body, they have held a position of power and influence in the com- 
munity which has reflected honor upon the individuals composing it, 
and bespoken for them, as it were, the favor and confidence of the 
public. Their education, the delicacy and importance of the trusts 
confided to them, the opportunities they have enjoyed of reaching the 
public ear and influencing the public judgment, while they have 
helped to establish for them a high social position, naturally brought 
with it a consciousness of wielding a moral power which they willing- 
ly accepted as something more than an equivalent for the wealth 
which they might have won in other occupations, but which was rare- 
ly within reach of the profession. This was particularly true during 
the Revolution and for thirty or forty years after it. Large fortunes 
were rare in the country. The few who sought a collegiate education 
did so in reference to some professional pursuit, and as the want of 
learning, ability and political sagacity was felt to be a necessity to be 
supplied in establishing and developing the capabilities of a new form 
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of government, the public naturally looked to men trained to the bar, 
to supply the requisite qualifications as leaders and guides in perfect- 
ing the great experiment in which the country was involved. In this 
way, for many years after the affairs of the government and its gen- 
eral policy had become settled, a kind of prestige attached to the 
name and profession of a lawyer, often indeed but indifferently sus- 
tained, which gave them a consequence within the localities in which 
they were scattered through the country, which continued rather by 
force of tradition than any special learning or capacity which they 
possessed as individuals. The doctor, the minister, and the lawyer 
of the village were the organs and oracles of the village opinion, and 
the lawyer was content with an income of a few hundred dollars a 
year, because it enabled him to live as comfortably as his neighbors, 
while he was superior to most of them in the respect paid to his 
judgment and opinion. 

In such a state of things legal education was a secondary matter. 
Any man would have the mechanical trade of a lawyer by two or 
three years’ work in an office, drawing writs and deeds from forms, 
collecting debts and reading his law out of his statutes, or picking up 
at the sessions of the courts, hints and data from the judge and lead- 
ing counsel, and the rest was taken for granted by the people, who 
did not trouble themselves to question the capacity of whomsoever had 
been admitted to the bar. In the mean time, a few at every bar be- 
came, from choice as well as a kind of necessity, expert managers of 
cases, and able and often studious and learned jurists and advocates. 
The higher courts were graced and dignified by wise and upright 
judges holding their place. by an independent tenure, and the pres- 
tige of the profession was sustained by the respect and admiration 
which its leaders won for it. 

But in process of time a marked and permanent change came over 
the country and the bar. Education, especially of the colleges, be- 
came more widely diffused. It was no longer limited to the profes- 
sions. As party politics succeeded to statesmanship, and noisy parti- 
sanship took the place of tried patriotism and sound judgment, pub- 
lic office came to be sought for as a source of profit and the means of 
livelihood. In such a state of things, money became more and more 
the chief end for which men labored, since it was made the test and 
measure of a man’s social position, influencing and controlling poli- 
tics through the press and the caucus, and giving consequence to men 
who without it were of no account in the community. There was a 
reason, therefore, why it became an object with young men to gain 
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an early admission to practice at the bar with a view to making mo- 
ney, rather than take time to perfect themselves in the studies which 
would fit them to deal with its graver and more important duties. In 
those States where formerly a term of from three to five years was 
required, preparatory to an admission to the bar, the student may 
now, in many of them, by going through the form of an examination, 
be licensed and accepted as a counsellor at law in half that time. 

For many years the more sober and discreet members of the bar in 
the country felt that something must be done to sustain its char- 
acter against the downward tendency which it was taking, from a 
liberal science to a mechanical trade. They hoped to do it, among 
other things, by offering greater facilities for systematic courses of 
study. Law schools began to be substituted for the routine of of- 
fices. The experiment of Judge Reeves at Litchfield met with great 
favor, and became a decided success. That of Harvard University 
followed, and has done much to illustrate the value of thorough train- 
ing as a passport to professional eminence. Other schools have mul- 
tiplied in various parts of the country, till the instruction they offer 
has become accessible to a large proportion of professional students. 
Much has been done in this way towards keeping the bar from re- 
trograding. This is indeed a great point gained, when it is remem- 
bered how much more is required than there ever before was, for it 
to hold its relative rank and position with other, and especially the 
practical, departments of business. Every art now has its correspond- 
ing science, which occupies the study and attention of correct and 
active minds, and schools of technical learning train young men who 
resort to them, in all that is requisite to honorable success in prac- 
tical and manual industry, as thoroughly, though it may not be as 
broadly and liberally, as was ever done by our American colleges. 
Our law schools, in the mean time, are in danger of losing the fine 
spirit with which they started in the eager haste of their students 
“to get into practice,” and by reducing the requirements of their 
courses of study to the mechanism, rather than the science of the 
law. 

In the generous competition which may arise between these differ- 
ent schools, there may occur mistakes in what should be the test of 
excellence in what these schools ought to aim at, by the comparative 
exhibit in numbers which schools making the lowest requirements 
may offer in contrast with those whose course of study is broader and 
more extended, and whose teaching has more reference to principles 
and a systematic course of intellectual training, than the details of 
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office business. Instead of any of our schools requiring too much 
elementary training, our belief is that, regarded as a means of bring- 
ing up and sustaining the profession where it used to stand, in the 
front rank of liberal callings, there must be a new departure in the 
training which is to fit young men for admission to it, corresponding, 
in some measure, to the advance made in educating students in our 
technical schools and institutes of science. In another article we 
hope to explain some of the points wherein we are behind in what 
should be the subjects taught, and the purposes aimed at, in the in- 
struction of these schools. 

It is enough for the present that we protest against degrading the 
profession to a mere money-making business. Let) the rich shoe- 
maker build and enjoy the best houses in the village ; let the manu- 
facturer of patent pills manipulate county caucuses, and John Morris- 
sey play the game of politics till he wins a seat in Congress ; but let 
the profession still have a right to boast that it has, as of old, a class 
whose ambition is above mere outside show and the honors which 
fawning and flattery can win ; and who, standing in the foremost 
rank of culture and civilization, are able to guide the public mind in 
the great political inquiries of the day, to help solve the moral pro- 
blems upon which the progress of the race depends, and at the same 
time to act as the safe counselors and fearless advocates in uphold- 
ing the cause of private justice, and thereby to inspire new contidence 
in all men in the protection which the law holds over them. 

But while we would have the aims and purposes of the profession 
of this high order, it is not to be concealed that to attain them re- 
quires something more than generous motives an‘ good intentions. 
The lawyer who is to make himself felt at the bar, ouust have an early 
and thorough preparation for it. He must start on the right course, 
and pursue it with all the aids of vigorous training and all the light 
of careful experience. He must, in other words, be educated for the 
work, and thus be prepared to grapple with and overcome the diffi- 
culties which lie in his way to success. There is no royal road to the 
learning of the law any more than of any other department of human 
knowledge, and therefore it is that we are the more encouraged to offer, 
in another article, a few familiar suggestions bearing upon that most 
interesting question, what a student should study, as well as why he 
should study it? Emory WasHBuRN. 

CaMBRIDGE, 











1873] 


MISCELLANEOUS. 





We have received transcripts of de- 
cisions in the following cases : 

Higbie vs. The Guardian Mutual Life 
Ins. Co.—Court of Appeals, N. Y. 

Savage, trustee, etc., vs. The Howard 
Ins. Co.—Court of Appeals, N. ¥. 

Scammon vs. Kimball, assignee of The 
Mutual Security Company.— United States 
Circuit Court, N. Dist. Ill. 

Mallory vs. The Traveler’s Ins. Co.— 
Commission of Appeals, N. Y. 

National Life Ins. Co. vs. Minch.— 
Court of Appeals, N. Y. 

Appleby et al. vs. The Astor Fire Ins. 
Co.—Commission of Appeals, N. Y. 

Parmelee vs. The Hoffman Ins. Co.— 
Commission of Appeals, N. ¥. 

Steinbach vs. La Fayette Fire Ins. Co. 
—Commission of Appeals, N. Y. 





THE TROUBLES OF THE ST. LOUIS 
MUTUAL LIFE INSURANCE CO. 


This company seems to have more 
than an ordinary share of litigation at 
the present time. On the 6th of Octo- 
ber, William Selby, State Superintend- 
ent of Insurance for Missouri, filed a 
petition in the Circuit Court of St. Louis, 
asking for an injunction to restrain this 
company from transacting ahy new busi- 
ness, or paying out any money what- 
ever, and for the appointment of a re- 
ceiver. This petition was based upon the 
fact, as he alleged, that an examination 
of the company showed that its liabili- 
ties exceeded its assets by $904,955, 
exclusive of capital stock. He also 
stated that the list of policies furnished 
him by the company was not correct, 
and that a large number had been 
wrongfully erased from the books, there- 
by making the liabilities appear much 
less than they actually were. A valu- 
ation of the policies of the company by 
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Mr. D. Parks Fackler, of New York, as 
furnished him by Mr. Selby, the vice- 
president, showed that the company 
had a surplus of $630,000, exclusive 
of capital stock. 

The action of the State Superintend- 
ent was indignantly denounced by the 
Board of Directors, and resolutions 
were passed declaring that his action 
was a reckless abuse of authority, and 
that they would endeavor to prevent 
the winding up of the company by all 
the means in their power. 

On the 13th, Judge Madill rendered 
his decision, sustaining the motion to 
dissolve the injunction, but overruling 
the motion to dismiss the action. 

On the 14th, another attack was made 
upon the company by Mr. Erastus 
Wells, formerly a policy-holder in the 
Atlas Life, re-insured in this. company, 
who filed a petition against Jas. R. Mac- 
beth, formerly secretary of the Atlas, 
and against the St. Louis Mutual, ask- 
ing that they be restrained from selling 
property of which he had given a deed 
of trust to secure the payment of an 
Atlas stock note of $1,000. The pe- 
tition set forth that the proposed sale 
would be illegal and fraudulent, because 
the property had not been legally adver- 
tised. In regard to the Atlas Life In- 
surance Company, he maintained that it 
was perfectly solvent at the time of its 
sale to the St. Louis Mutual. In order 
to effect this sale, he said that the offi- 
cers of the Atlas, with the actuary of 
the Insurauce Depailiacat, Mr. Augus- 
tus F. Harvey, formed a conspiracy to 
throw the company into the St. Louis 
Mutual; that the Insurance Superin- 
tendent, Hon. Wyllys King, made false 
representations respecting its liabilities, 
and required the company at first to put 
up $25,000, which was afterwards in- 
creased by various pretexts to $80,000 ; 
that Jas. R. Macbeth had full knowledge 
of the fraud, and that Superintendent 
King allowed the company only two 
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hours to put up the necessary stock. A 
net valuation, he alleged, had been made 
of the company’s liabilities, showing a 
deficiency of $148,850, but by a gross 
valuation there would have been at least 
a surplus of $300,000; also that Su- 
perintendent King acted not from his 
own judgment, but on the advice of 
Augustus F.Harvey, Macbeth, and Peck, 
who had declared their intention to 
make money out of the Atlas, 

The petition also alleged that the St. 
Louis Mutual refused to accept the poli- 
cies of the Atlas, and compelled the 
policy-holders to change them for others 
of an inferior quality and different con- 
ditions. 

The latest news respecting this com- 
pany gives the result of an examination 
into its affairs by a committee of ex- 
perts. 


Sr. Lovrs, Oct, 26, 1873. 


At a meeting of the board of directors 
of the St. Louis Mutual Life Insurance 
Company last night, the report on the 
condition of the affairs of that company 
up to October 1, which has just been 
prepared by Edwin W. Bryant, actuary 
of the Life Association of America, 
Emory McClintock, actuary of the 
Northwestern Life, of Milwaukee, and 
J. H. Kellogg, actuary of the Insurance 
Department of the State of Illinois, was 
presented and adopted. 

This report gives the total assets of 
the company at $5,948,989 ; total lia- 
bilities and reserves, at four and a half 

er cent., $6,360,279. Excess of lia- 
ilities on this basis, $411,289. 

There is, however, an excess of assets 
over the liabilities, and a six per cent. 
reserve of $741,753, and as the com- 
pany is allowed to do business in some 
States on the six per cent. reserve, it is 
claimed and asserted by the board that 
the company is perfectly solvent. The 
suits against the company by W. Selby, 
late State Superintendent of Insurance, 
have been laid over by Judge Madill, of 
the Circuit Court, till General Blair, suc- 
cessor to William Selby, has been quali- 
fied and installed in office, when the 
case can be taken up on motion. 
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MICHICAN INSURANCE REPORT, 1873. 


Fire.—The Third Annual Insurance 
Report of the State of Michigan, gives a 
summary of the fire insurance business 
done in that State during the previous 
year. Referring to the Boston fire, which 
took place on the 9th and 10th of No- 
vember, the 82 companies doing busi- 
ness in Michigan paid for losses $20,- 
172,324.10. The total amount of prop- 
erty destroyed by the fire was estimated 
at $80,000,000, upon which there was 
$56,000,000 insurance, and of this the 
amount paid was $38,000,000. 

The number of mutual tire companies 
in the State is 31; policy holders 39,273; 
aygregate risks, $75,503, 263.56; amount 
paid for losses in 1872, $104,096.56 ; 
unpaid losses, $37,601.86 ; assessments 
made, $140,719.09. In these mutual 
companies, which are quite popular with 
the farming class on account of the cheap- 
ness of insurance, the average expense 
to the insured was a little over two mill; 
ona dollar at risk. Py the Michigan 
stock companies in the State, the amount 
of fire and inland risks written was 
$19,036,892 ; premiums received, $275,- 
326.94 ; losses incurred, $132,930,40. 
The amount of risks written by com- 
panies of other States and foreign 
governments in Michigan was $139,- 
267,863.41; premiums received, $1,933, - 
408.05; losses Incurred, $1,202,477.51, 

The Commissioner finds that the com- 
panies of other States obtained, after 
deducting 333 per cent. of the premi- 
ums received for expenses and taxes, a 
balance in four of $94,114.73, on a net 
profit of 5.69 per cent. on the premi- 
ums. A similar examination of the bu- 
siness of the ten foreign companies 
shows a net loss of 2.72 per cent. on 
the premiums received. During the 
year an average of more than sixty per 
cent. of the entire premiums received 
were absorbed in the payment of losses 
reputed as incurred, 
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The average premium-rates of insur- 
ance done in Michigan during the past 
year have increased as follows from the 
rates of 1871: Michigan stock compan- 
ies, 1.326 to 1.456 per cent. Compa- 
nies of other States, 1.178 to 1.371. 
Foreign companies, 1.247 to 1.498, 

The Commissioner thinks that a great 
part of the misunderstanding and litiga- 
tion between policy-holders and compa- 
nies is due to the fact that the former do 
not read their policies and thereby make 
themselves familiar with their contents. 
He favors the standard of rates adopted 
by the National Board as being necessa- 
ry to enable the companies to make good 
their losses, and to enable the compan- 
ies to keep the reserve on hand which 
the increasing chances of loss demand. 
He calls especial attention to the fact 
that unauthorized companies have in 
some cases avoided the law by sending 
persons secretly through the State and 
furnishing policies direct from the home 
offices. The penalties of the law against 
such persons is clear and explicit, and he 
is anxious to have it enforced. 

Life.—The Life Report notices the 
fact that nine companies have withdrawn 
from the State during the past year and 
two have been admitted. Tho total 
number of policies issued in Michigan, in 
1872, was 7,352; amount insured, $15,- 
472,579; total number in force Dec. 
31, 1872, 29,192; amount, $59,641,- 
984; premiums received in 1872, $1,- 
966,492.91; losses paid, $432,206.44. 
The general results of the business of 
1872 as contrasted with that of 1871, 
shea,s a falling off of 2,804 in the num- 
ber of new policies issued, and $1,866,- 
686 of insurance. ‘The average amount 
of the policies issued in 1871 was $1,- 
707.29 ; in 1872 it was $2,104.54, The 
decrease in the number of companies by 
weeding out many of the weaker ones, 
is accepted as indicating that the busi- 
ness is being placed on a more sound 
and reliable basis, and more worthy of 


Michigan Insurance Report. 


799 


the confidence of the people in the fu- 
ture. 

The subject of co-operative insurance, 
which is forb:dden by the laws of the 
State, meets a well merited denunciation 
as being unworthy of confidence. The 
number of people at insurable ages in 
the State is estimated to be 557,457, and 
as only 29,000 are insured, there re- 
mains about 95 per cent. of this class 
who have no insurance on their lives.. 
Considerable space in the report is given 
to a new mortality table for males, con- 
structed upon the death-rate in Michi- 
gan during the year 1870,as compiled 
by Dr. H. B. Baker, Secretary of the 
State Board of Health and Superintend- 
ent of Vital Statistics. 

Several pages are taken up with the 
explanation of a new balance sheet re- 
cently adopted, and which ought to be 
a considerable improvement on the one 
proposed by the National Covertion, 
which called forth innumerable adverse 
criticisms. 

The amalgamation of life insurance 
companies occupies an important part 
of this report. It is evident that he just- 
ly regards these wholesale transfers of 
companies with no friendly eye. He 
says that ‘it is the worst feature of the 
business and hangs like a pall over the 
outlook.” The contracts with the agents 
are ignored and abruptly terminated, and 
the reputation of the solicitor injured. 
Frequent and thorough examinations 
of the business of the companies would 
have a salutary effect. 

The following suggestions for the 
draft of a law to remedy the evils of re- 
insurances is presented for considera- 
tion: _ 

“ First, that there should be incorpor- 
ated into the insurance statutes a pro- 
vision that a company desiring to rein- 
sure its risks should make due publica- 
tion thereof, and notify each and every 
policy-holder of the desired action. 

** Second, that the company should mb- 
ject itself to a rigid examination of its 
assets by the State authorities. 
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* Third, that the findings of such board 
sball be published, and fully set forth 
the condition of the company. 

*¢ Fiurth, that the policy-holders shall 
be entitled to the reserve on their policies 
according to the legal standard, or, if a 
deficiency exists, to a ratable propor- 
tion of the assets. 

‘¢ Fifth, thata ey of the policy- 
holders, personally or by proxy, at a 
called meeting, shall choose trustees for 
the purpose of settling the affairs of the 
company; said trustees being at all times 
subject to the commission of insur- 
ance.” 


\ 


A BUILDING DEPARTMENT. 


The New York Fire Marshal makes 
the following recommendation on the 
subject of building: ‘I cannot now or 
ever perhaps too often or too strenuous- 
ly urge the importance of an efficient and 
comprehensive building law, as clear, 
full, and precise in detail as architec- 
tural experience can make it, with its 
requirements enforced by a commission 
of skilled architects and builders, whose 
decisions should be final. Superintend- 
ent, deputies, and inspectors should be 
required to pass a rigid examination as 
to qualifications by a competent body of 
architects: Such departments are in 
successful operation in London, Paris, 
and other cities of Europe, and there is 
nothing in the most minute detail of 
their most stringent law that is not the 
result of experience in the school of mis- 
fortune, or that could be wisely omitted 
in regulating the erection of a modern 
city.” 


— 


LIFE OFFICES AND THE ASHANTEE WAR. 


We think the probable expense of the 
Ashantee campaign has been somewhat 
overrated by the daily journals. They 
have failed to remember that about two 
thirds of the officers employed may fall 
victims to the climate, and as under 
such circumstances the sums of money 


Miscelianeous Department. 


[ Oct, 


they have paid for their commissions 
will be pocketed by the country, there 
will be a nice little windfall for the Ex- 
chequer. At any rate, the insurance 
companies are not disposed to take a 
favorable view of matters. Even during 
the Abyssinian campaign officers pro- 
ceeding on service were called upon te 
pay, in some instances, as much as 30 
per cent., one of the best offices charg- 
ing 8. Inthe case of those who have 
volunteered for Ashantee, all policies 
are, it is said, to be considered can- 
celled. Under the circumstances, it 
surely is the duty of the War Office to 
make some special provision. The least 
that can be done is to guarantee the 
commission money, in case of death, to 
the families of those who do duty during 
the war.—Army and Navy Gazette. 


FAILURE OF THE NATIONAL LIFE IN~ 
SURANCE CO., OF NEW YORK. 


On the 25th of October, Mr. Joseph 
Wilds, of Brooklyn, petitioned Judge 
Fancher, of the Supreme Court of New 
York, to have a receiver appointed for 
~the National Life Insurance Company of 
New York. The petition was based upon 
the report of the Superintendent of In- 
surance, Hon. Orlow W. Chapman, that 
the result of his examination of the com- 
pany showed that its total liabilities ex- 
ceeded its admitted assets by $169,412, 
The judge, after hearing the petition, 
appointed Mr. Eli Beard, the late presi- 
dent of the company and one of its 
largest stockholders, receiver, and he 
was ordered to file bonds to the amount 
of $100,000. By Mr. Chapman’s re- 
port of his examination, the total ad- 
mitted assets were $514,213; items 
not admitted as assets, $200,047, in- 
cluding $72,357 premium notes in 
excess of reserve, and total liabilities, 
$713, 626, 





